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1               P-R-O-C-E-E-D-I-N-G-S

2                                        9:37 a.m.

3             MR. COHEN:  Your Honor, I have

4 just one preliminary matter before Mr. Herring

5 resumes the stand that I wanted to raise and

6 it was this attempt to file -- and it was

7 submitted to Your Honor last night --

8 supplemental testimony of Mr. Kersey.

9             JUDGE SIPPEL:  Right.

10             MR. COHEN:  He's the next witness

11 after Mr. Herring.  It would be beneficial to

12 have some clarity and I began to outline

13 yesterday some of our issues, but if Your

14 Honor will bear with me, I'd like to take you

15 through it because we really need to know what

16 we're preparing for.

17             JUDGE SIPPEL:  We're cutting into

18 Mr. Herring's time.  Why don't we just finish

19 up with him and then we can do this.

20             MR. COHEN:  I'm happy to do it

21 that way.

22             JUDGE SIPPEL:  We'll probably be
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1 ready for a break about that time anyway.

2             MR. COHEN:  Okay, that's fine,

3 Your Honor.

4             JUDGE SIPPEL:  Okay.  So is Mr.

5 Herring in the courtroom?

6             MS. WALLMAN:  Yes, he is.

7             JUDGE SIPPEL:  Sir, would you

8 please come forward.  I don't know why I

9 didn't recognize you, you didn't change that

10 much.

11             You're sworn in, please be seated. 

12 You're already sworn in.  

13             Let me just ask you, I hope you

14 had good rest last night.  But I've got to ask

15 you a more important question.  Did you follow

16 my instruction yesterday not to talk about the

17 substance of any of your testimony?

18             THE WITNESS:  I did, Your Honor.

19             JUDGE SIPPEL:  Thank you.

20             MR. COHEN:  And Your Honor, one

21 other preliminary matter which relates to Mr.

22 Herring.  I have for Mr. Herring and for the
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1 Court marked as Time Warner Cable 139, the

2 excerpts from the deposition of the Thomas

3 case that we went through during the hearing

4 yesterday.

5             JUDGE SIPPEL:  Thank you.

6             MR. COHEN:  It was taken on

7 January 18, 2007 and we have a certification

8 page from the reporter, as well as the pages

9 that we went through which were pages 257

10 through 259.

11             JUDGE SIPPEL:  Fine, thank you,

12 sir.

13             MR. COHEN:  And I'd move that into

14 evidence.

15             JUDGE SIPPEL:  Any objection to

16 this, Ms. Wallman?

17             MS. WALLMAN:  No, objection, Your

18 Honor.

19             JUDGE SIPPEL:  What is the number

20 you've ascribed to it?

21             MR. COHEN:  Time Warner Cable 139.

22             JUDGE SIPPEL:  Okay, it's
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1 identified and received, today, the 23rd.

2             (Whereupon, the above-referred to

3             document was marked as TWC Exhibit

4             No. 139 for identification and was

5             received in evidence.)

6             JUDGE SIPPEL:  I just want to add

7 a little further description of this.  This

8 was not a deposition that was taken for the

9 purposes of this case and the parties did not

10 -- the parties to this case did not

11 participate in this deposition?

12             MR. COHEN:  No, that's not true,

13 Your Honor.  Herring Broadcasting which is

14 WealthTV was a Defendant in that case.

15             JUDGE SIPPEL:  Yes, but none of

16 the Defendants.

17             MR. COHEN:  None of the

18 Defendants, yes, Your Honor.

19             JUDGE SIPPEL:  It's a totally

20 unrelated case as far as this case is

21 concerned.  It's the case of Donna Thomas

22 versus Herring Broadcasting in the Superior
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1 Court of the State of California.

2             MR. COHEN:  Yes, sir.

3             JUDGE SIPPEL:  But the testimony

4 is as we treated it yesterday, so I wanted to

5 have it marked as an exhibit so that it was

6 clear all the way up the chain.  What I mean

7 by that from here to the 8th Floor to wherever

8 as to what exactly we were dealing with.

9             So as you see it's in evidence and

10 your next document or your next question.

11           CROSS EXAMINATION (CONTINUED)

12             BY MR. COHEN:  

13       Q     Mr. Herring, do you have in front

14 of you your direct testimony, Exhibit 144,

15 Wealth Exhibit 144?

16       A     I do.

17       Q     Good morning, by the way.

18       A     Good morning.

19       Q     Would you look at page 12 of

20 Wealth Exhibit 144 on the top?

21             When you say at the top of the

22 first full sentence on page 12 of your
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1 testimony, "WealthTV clearly communicated our

2 target audience to cable operator and

3 advertisers beginning with our initial

4 introductory presentations."

5             Is that right, sir?

6       A     Yes.

7       Q     And is that target audience that

8 you were referring to in that sentence that

9 your target audience is as you claim, male-

10 skewed, 25 to 49?

11       A     Yes.

12       Q     Now sir, you're not testifying,

13 are you, that you communicated that target

14 audience in every presentation that WealthTV

15 made to every cable operator in which it

16 sought carriage?

17       A     I'm not.

18       Q     And in fact, you know, do you not,

19 that there are many presentations that were

20 made to cable operators to satellite operators

21 to telcos in which that target audience was

22 not communicated, correct?
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1       A     That's correct.

2       Q     Now you testified at page 29 to 30

3 about a presentation that you made to Orion

4 Cable.  Do you see that, sir?

5       A     I do.

6       Q     And do I understand correctly that

7 what you were saying is that the Orion Cable

8 presentation in 2004 had that same demographic

9 slide, Exhibit 2, that was up on this board

10 here yesterday?

11       A     It does.

12       Q     And on page 30 of your testimony

13 you say you believed that that same

14 presentation is identical to the presentation

15 provided to Time Warner.  Is that correct,

16 sir?

17       A     Yes.

18       Q     Did I understand you correctly to

19 agree with me that you do not have a copy in

20 your files of the Time Warner Cable

21 presentation that you claim was made in 2004

22 with a copy of the slide that's been marked as
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1 Exhibit 2?

2       A     I believe that to be true.

3       Q     And sir, you did make subsequent

4 presentations to Time Warner Cable, did you

5 not?

6       A     Absolutely, yes.

7       Q     And do you recall that in 2006 you

8 had a conversation with Mr. Watson of Time

9 Warner Cable?

10       A     I do.

11       Q     And you actually had several

12 conversations with him, have you not?

13       A     Yes.

14       Q     And do you recall that Mr. Watson

15 told you that it might be important in getting

16 carriage on Time Warner Cable to contact Ms.

17 Simon, Julie Simon of Time Warner Cable?

18       A     Yes. 

19       Q     Let me show you, sir, what's been

20 marked and received in evidence as Time Warner

21 Cable 113.

22             (Whereupon, the above-referred to
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1             document was marked as TWC Exhibit

2             113 for identification.)

3             JUDGE SIPPEL:  Thank you.  Is this

4 in as 113?

5             MR. COHEN:  Well, it's not in,

6 Your Honor.  It's been identified as 113.

7             JUDGE SIPPEL:  Thank you.

8             MR. COHEN:  My mistake.

9             JUDGE SIPPEL:  Make sure it's

10 specifically identified.

11             MR. COHEN:  I will do that.

12             MS. WALLMAN:  Pardon me, do I have

13 a copy?

14             MR. COHEN:  I'm sorry.  I sorry

15 reaching for your book and I misled you saying

16 it was in evidence. 

17             BY MR. COHEN:  

18       Q     113 is a series of emails, it's an

19 email from you to Mr. Ghiorzi, right?

20       A     Yes.

21       Q     And a response from Mr. Ghiorzi in

22 September of 2006.  Is that correct, sir?
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1       A     September --

2       Q     September 15, 2006?

3       A     Yes.

4       Q     And Mr. Ghiorzi, again, just to

5 refresh everyone's recollection, he was your

6 affiliate sales person at that time.  He held

7 the job that Ms. Thomas had held earlier,

8 correct?

9       A     Yes.

10       Q     And what you were doing in Exhibit

11 113 was setting the stage for presentation

12 that was going to be made to Ms. Simon, right?

13       A     Yes.

14       Q     And what you told Mr. Ghiorzi on

15 September 15, 2006 was "please give her a

16 general overview on WealthTV, highlight the

17 broad appeal, luxury fever aspect of

18 WealthTV," correct?

19       A     Yes.

20       Q     You did not tell him in this email

21 to highlight the male demographic, did you?

22       A     I did not.
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1             MR. COHEN:  I offer 113 into

2 evidence, Your Honor.

3             JUDGE SIPPEL:  Is there any

4 objection?

5             MS. WALLMAN:  No, Your Honor.

6             JUDGE SIPPEL:  113 as identified,

7 again, it's dated December 11, 2008 from

8 Ghiorzi to -- oh, I see, it's to himself so he

9 could make a copy.

10             MR. COHEN:  Yes, Your Honor.  It's

11 September 15, 2006.

12             JUDGE SIPPEL:  September 15, 2006. 

13 And the subject is Time Warner/Julie Simon and

14 from Mr. Ghiorzi to Mr. Charles Herring, the

15 witness.  And it's received in evidence as TWC

16 No. 113, no objection being made and that's

17 appreciation.  It's received.  Thank you.

18             (The document, having been marked

19             previously for identification as

20             TWC No. 133, was received in

21             evidence.)

22             BY MR. COHEN:  
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1       Q     Mr. Herring, do you recall that

2 you, about the same time, wrote yourself to

3 Ms. Simon of Time Warner Cable?

4       A     I don't recall.

5       Q     Let me refresh your recollection. 

6 Let me show you what we've marked for

7 identification as Time Warner Cable Exhibit

8 112 and it's an email from Mr. Herring to Ms.

9 Simon, dated September 12, 2006.

10             (Whereupon, the above-referred to

11             documents was marked as TWC

12             Exhibit 112 for identification.)

13             JUDGE SIPPEL:  Is it just

14 identified at this point?

15             MR. COHEN:  Yes, Your Honor.

16             JUDGE SIPPEL:  Thank you.

17             BY MR. COHEN:  

18       Q     Have you had a chance to look at

19 Exhibit 112, sir, Time Warner Cable 112?

20       A     I have.

21       Q     And does this refresh your

22 recollection that you sent an email to Ms.
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1 Simon on September 12, 2006?

2       A     No, but it's clear that I did.  I

3 agree that I sent it.

4       Q     What you said to Ms. Simon in

5 preparation for this meeting with Time Warner

6 Cable was that "our network is unique and well

7 defined.  The programming lineup is all

8 original and speaks loudly to a broad

9 audience."  Do you see that, sir?

10       A     I do.

11       Q     And you didn't tell Ms. Simon in

12 this email that your -- that what was unique

13 about your network was that it appealed to

14 upscale men, did you?

15       A     I did not.

16       Q     Was it important to you, sir, to

17 get on Time Warner Cable in September of 2006?

18       A     Yes.

19       Q     Were you trying in this document

20 to persuade Ms. Simon to carry service?

21       A     I think that's fair.

22       Q     And you were trying to be
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1 accurate, were you not?

2       A     Trying to give her general

3 information, yes.

4       Q     And the information you thought

5 was important about WealthTV, correct?

6       A     Summary information, yes.

7       Q     The important information,

8 correct?

9       A     Yes.

10             MR. COHEN:  I offer Time Warner

11 Cable 112, Your Honor.

12             JUDGE SIPPEL:  Is there any

13 objection?

14             MS. WALLMAN:  No.

15             JUDGE SIPPEL:  It's received in

16 evidence as identified and as testified to.

17             (The document, having been marked

18             previously for identification as

19             TWC Exhibit 112, was received in

20             evidence.)

21             BY MR. COHEN:  

22       Q     Now sir, you are aware, are you
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1 not, that WealthTV actually did make a

2 presentation to Ms. Simon?

3       A     Yes.

4       Q     Let me show you what we've marked

5 and it has been received in evidence as Time

6 Warner Cable Exhibit 22.

7             JUDGE SIPPEL:  That's in?

8             MR. COHEN:  Yes, sir.

9             JUDGE SIPPEL:  Thank you.  Is this

10 the document, the document that was unable to

11 be located?

12             MR. COHEN:  No, Your Honor.  This

13 is a 2006 presentation.

14             JUDGE SIPPEL:  Thank you.  And let

15 me just ask, did this document, did you obtain

16 this document in -- as you're presenting it

17 here in discovery or does this come from Time

18 Warner's files?

19             MR. COHEN:  We obtained it in

20 discovery from WealthTV.

21             JUDGE SIPPEL:  Thank you.

22             MR. COHEN:  It's got the WealthTV
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1 Bates numbers on it.

2             JUDGE SIPPEL:  Those are Bates

3 numbers -- I've got it.

4             MR. COHEN:  WTV is a Wealth

5 document, Your Honor.

6             JUDGE SIPPEL:  Thank you.

7             MR. COHEN:  And Ms. Simon is no

8 longer employed -- 

9             BY MR. COHEN:  

10       Q     Mr. Herring, Ms. Simon is no

11 longer employed by Time Warner Cable, correct?

12       A     Yes.

13       Q     Now Mr. Herring, this is the

14 presentation, a presentation that Wealth

15 prepared, right?

16       A     I believe so.

17       Q     And this is kind of a variation of

18 the decks that we've been look at with

19 WealthTV, the icon on the front, presented for

20 -- I mean there are a whole bunch of these

21 that are in evidence in the case, right?

22       A     Yes.
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1       Q     Now, if you turn to page 22-2 of

2 this exhibit, what -- second page.  

3             JUDGE SIPPEL:  It's on the back.

4             MR. COHEN:  I tried to do two-

5 sided copying, Your Honor.

6             JUDGE SIPPEL:  That's fine.  Thank

7 you.

8             BY MR. COHEN:  

9       Q     That is WealthTV.  Do you see

10 that, sir?

11       A     Yes.

12       Q     And that's a slide that has been

13 used in a lot of WealthTV presentations?

14       A     Yes.

15       Q     And what WealthTV is according to

16 this slide prepared by WealthTV is a network

17 that has broad appeal across age and income

18 demographics, do you see that, sir?

19       A     Yes.

20       Q     And that's true, is it not?

21       A     I believe it is.

22       Q     And is there anywhere on this
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1 slide where you inform Ms. Simon of Time

2 Warner Cable that your network is male skewed?

3       A     Not on this slide.

4       Q     Is there anything in this

5 presentation in which you say that the network

6 is male skewed?

7       A     Not with words, no.

8       Q     Now sir, turn to page 22-3.

9             JUDGE SIPPEL:  Wait a minute. I

10 have a question.  The answer is what, "not

11 with words, no"?

12             THE WITNESS:  That's correct.

13             BY MR. COHEN:  

14       Q     That means no, right, Mr. Herring?

15       A     I think there's images that show

16 it's a male-skewed audience.

17       Q     Those images were present in the

18 original presentation you made to Comcast,

19 correct?

20       A     They were.

21       Q     And notwithstanding those images,

22 you put a slide in the Comcast deck in 2004
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1 saying that network was male skewed, correct?

2       A     Yes.

3       Q     And in 2006, when you were trying

4 to get carriage on Time Warner Cable, you

5 didn't put that slide in, did you?

6       A     That's correct.

7       Q     A slide you did put in is page 22-

8 3, the magazine complementary set, correct,

9 sir?

10       A     Yes, it's in here.

11       Q     Right, and a magazine

12 complementary set is intended to convey to

13 Time Warner the demographics of magazines that

14 have an overlap with your demographics, is it

15 not?

16       A     No, it was really meant to convey

17 types of programming that you could find on

18 WealthTV that are similar to magazines. 

19 That's how I described it.

20       Q     Did you prepare this document?

21       A     I think I prepared an earlier

22 version of this.
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1       Q     And the types of programming were

2 supposed to be consistent with the readers of

3 these magazines?

4       A     I just want to make sure there's

5 not a misunderstanding.  These magazines,

6 there's content from these magazines that airs

7 on WealthTV.  That's all it was trying to say,

8 nothing more, nothing less.

9       Q     So you were not trying to convey

10 information about an overlap in demographic

11 between your network and WealthTV?

12       A     It could be inferred, but really

13 what we were trying to show is the type of

14 content that you might find on the

15 programming, on the network.  We weren't

16 trying to speak to the demographic.

17       Q     Were you present at the deposition

18 of your expert, Ms. McGovern, when I went

19 through a magazine complementary set with her?

20       A     I believe I was.

21       Q     So when she testified under oath

22 and we'll ask her that this magazine
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1 complementary set is intended to tell people

2 what the overlap is in demographic, you think

3 she just got that wrong?

4             MS. WALLMAN:  Objection,

5 foundation.

6             THE WITNESS:  That's her

7 impression.

8             JUDGE SIPPEL:  The witness knows

9 exactly where this is coming from and it's

10 cross examination.  If it's not tied up later

11 on, obviously, it's going to get disregarded,

12 but I'm going to overrule the objection.

13             BY MR. COHEN:  

14       Q     Can you repeat your answer, sir?

15       A     It's her impression.

16       Q     All right.  And the magazine

17 complementary set includes The Robb Report,

18 does it not?

19       A     Yes.

20       Q     And you've said over the years

21 that when people ask you for a shorthand view

22 of what the WealthTV network is, you tell them
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1 it's like The Robb Report, right?

2       A     Yes.

3       Q     But you didn't limit the magazine

4 complementary set to The Robb Report, did you?

5       A     No.

6       Q     Now The Robb Report is, in fact, a

7 magazine as far as you understand, correct,

8 that appeals mostly to men, upscale men?

9       A     I believe so.

10       Q     How about Architectural Digest,

11 the second one, is that an upscale men's

12 magazine?

13             JUDGE SIPPEL:  Did we go through

14 this before?  This sounds familiar to me or

15 was it with some other witness?

16             MR. COHEN:  We did a little bit

17 with Mr. Turner.  I'd like to get Mr.

18 Herring's --

19             JUDGE SIPPEL:  Okay.

20             BY MR. COHEN:  

21       Q     Is Architectural Digest an upscale

22 men's magazine, like The Robb Report?
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1       A     I don't think so.

2       Q     Is Town and Country an upscale

3 men's magazine like The Robb Report?

4       A     No, I don't believe it is.

5       Q     How Traveler Magazine over on the

6 far right, is that an upscale men's magazine

7 like The Robb Report?

8       A     It's definitely not like The Robb

9 Report.

10       Q     Travel and Leisure is not an

11 upscale men's magazine like The Robb Report?

12       A     No.

13       Q     Nor is Gourmet?

14       A     No.

15       Q     Nor is W?

16       A     No.

17       Q     Nor is The New Yorker?

18       A     No.

19       Q     Nor is Departures?

20       A     No.

21       Q     And is each of these

22 representative of the programming of WealthTV,
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1 that's your testimony?

2       A     To some extent, yes.

3       Q     Now sir, would you turn to the

4 last page, 22-15, of this exhibit.

5             Again, this slide is not is what

6 is WealthTV, but this slide is why launch

7 WealthTV.  Is that right, sir?

8       A     Yes.

9       Q     And you were providing in this

10 slide to Time Warner Cable the reasons why in

11 WealthTV's estimation Time Warner Cable should

12 put WealthTV on its systems, correct?

13       A     Yes.

14       Q     And again, in September of 2006,

15 it was important to you to try to get carriage

16 on WealthTV, was it not?  I mean on Time

17 Warner Cable?

18       A     Yes.

19       Q     And is there anywhere on this page

20 where you gave as a reason to launch WealthTV

21 that it appealed to an upscale male

22 demographic?
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1       A     No.

2       Q     In fact, what you said is that

3 luxury is hot and it's underlined, across

4 broad demographics.  Is that correct?

5       A     Yes.

6       Q     And in fact, WealthTV is targeted

7 across broad demographics, is it not?

8       A     No.

9       Q     So this statement is wrong?

10       A     This statement is correct.

11       Q     The statement is correct, but it

12 doesn't reflect the target audience of

13 WealthTV?

14       A     It does not.

15       Q     And the way you were going to

16 persuade Time Warner Cable to carry the

17 network was not to mention target audience of

18 the network.  Is that your testimony?

19       A     I wouldn't characterize it that

20 way.

21       Q     Is there anywhere in this

22 presentation that you told Time Warner Cable
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1 that your network had an upscale male targeted

2 audience?

3       A     No.

4       Q     Now sir, you've made presentations

5 to Cox over the course of the years, have you

6 not?

7       A     Yes.

8       Q     And you testified a little bit

9 about that on direct?

10       A     Yes.

11       Q     And one of the presentations that

12 you made to Cox was in May of 2004, correct?

13       A     I believe so.

14       Q     Now let me just put this in

15 context for the Court, because it might not

16 have been clear yesterday.  You testified

17 about a Comcast presentation in March of 2004,

18 correct?

19       A     Yes.

20       Q     Now in March of 2004, WealthTV had

21 not yet been launched, correct?

22       A     That's correct.
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1       Q     So that Comcast presentation that

2 you testified about was in an effort to gain

3 carriage prior to launch, so that you could

4 launch with as many distribution partners as

5 possible, correct?

6       A     To gain carriage at any point,

7 yes.

8       Q     And similarly, you went to see Cox

9 before you went on the air to see if you could

10 get carriage on Cox?

11       A     I'm not sure if I went at that

12 point, but representatives from WealthTV, yes.

13       Q     WealthTV made a presentation,

14 correct?

15       A     Yes.

16       Q     And the Cox presentation in 2004,

17 that was important to WealthTV, was it not?

18       A     Yes.

19       Q     Let me show you what's been

20 received in evidence as Cox Exhibit 6 which is

21 a presentation from WealthTV to Cox, dated May

22 21, 2004.
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1             JUDGE SIPPEL:  This is in

2 evidence.

3             MR. COHEN:  In evidence as Cox

4 Exhibit 6.

5             JUDGE SIPPEL:  Thank you.  Do you

6 have that document in front of you, Mr.

7 Herring?

8             THE WITNESS:  I do.

9             JUDGE SIPPEL:  Thank you.  Waiting

10 for the question.

11             BY MR. COHEN:  

12       Q     Mr. Herring, this is a

13 presentation that was made around the time of

14 these initial presentations to the Defendants,

15 correct?

16       A     Yes.

17       Q     Can you show me where your Wealth

18 Exhibit 2 slide is with the male-skewed

19 demographics in this presentation?

20       A     You're talking about where the

21 target demographics is?  No target

22 demographics that I see on the agenda.
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1       Q     So a presentation was made to Cox

2 in May of 2004 and this was the initial

3 presentation?

4             MS. WALLMAN:  Objection,

5 foundation.  He said he doesn't remember if he

6 was there.

7             MR. COHEN:  I didn't ask that.

8             JUDGE SIPPEL:  He didn't ask that. 

9 I overrule the objection.  Let's ask it again.

10             BY MR. COHEN:  

11       Q     Mr. Herring, are you aware of

12 whether was the initial presentation to Cox?

13       A     I am not.

14       Q     You're aware it was one of the

15 initial presentations to Cox, was it not?

16       A     It was one of the early

17 presentations, yes.  I'm aware of that.

18       Q     And nothing in this presentation

19 tells Cox in 2004 that what's unique about

20 your network is that it's targeted to upscale

21 men?

22       A     I disagree with that.
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1       Q     Is the slide that you presented to

2 Comcast in here?

3       A     No.

4       Q     And you've dog-eared a page.  Why

5 don't you tell us which page you've dog-eared?

6       A     There's featured programming and I

7 was just looking through it and there's also

8 WealthTV programming grid.

9       Q     Okay, let's go through the feature

10 programming then.

11             That's beginning on page 6 of Cox

12 Exhibit 6, right? 

13             The first one listed is The Very

14 Best with Marc Cummings, do you see that?

15       A     I do.

16       Q     And in parentheses what it says is

17 -- are you with me, Your Honor, page six?

18             JUDGE SIPPEL:  I'll be there in a

19 minute.

20             (Pause.)

21             JUDGE SIPPEL:  Okay, I do.

22             BY MR. COHEN:  
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1       Q     The Very Best with Marc Cummings,

2 do you see there?

3       A     I do.

4       Q     And that's described as a show

5 that appeals to medium high income, educated

6 25 to 55 plus, is that correct?

7       A     Yes.

8       Q     And that's actually a demographic

9 that was ascribed to that show by WealthTV,

10 not by Cox, correct?

11       A     Not by Cox, that's correct.

12       Q     By WealthTV?

13       A     It's by WealthTV.

14       Q     Well, Mr. Harris worked on this,

15 right?

16       A     I don't think so.

17       Q     WealthTV, the first show that's

18 listed, WealthTV told Cox appealed to an

19 audience that was educated, 25 to 55 plus,

20 correct?

21       A     Yes.

22       Q     Not a male-skewed audience,
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1 correct?

2       A     This show, no.

3       Q     And not 25 to 49?

4       A     Not 25 to 49.

5       Q     Now the second show that's on

6 here, World of Wealth, that does say male

7 skewed, does it not?

8       A     It does say male skewed.

9       Q     But not 25 to 49?

10       A     It doesn't say 25 to 49.

11       Q     In fact, it says 25 to 55 plus,

12 correct?

13       A     It does.

14       Q     Outside of your target

15 demographic?

16       A     Part of it is outside.  Most of it

17 is inside.

18       Q     Better question, broader than your

19 target demographic?

20       A     It is broader than our target

21 demographic, that's true.

22       Q     And the third show, Doing Well,
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1 that's high-income, educated, 25 to 55 plus,

2 correct?

3       A     It is.

4       Q     Not male skewed?

5       A     It doesn't say that.

6       Q     This is your presentation, isn't

7 it, Mr. Herring?

8       A     It is our presentation.

9       Q     And not 25 to 49?

10       A     No, sir.  Twenty-five to 55 plus.

11       Q     Let's go to the next page, Great

12 Cars.  There's a show that's in your target

13 demographic, right?

14       A     It is in our target demographic.

15       Q     And WOW! -- let me go back for a

16 second to the page before.  The Very Best with

17 Marc Cummings, the show that's not targeted to

18 men, that's been on WealthTV all five years,

19 has it not in one form or another?

20       A     I wouldn't say it's not targeted

21 towards men.  It has been on WealthTV from the

22 very beginning.  It continues to air today.
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1       Q     But when you made a presentation

2 to Cox, you didn't say it was targeted to men?

3       A     No.

4       Q     And we're going to see some other

5 presentations in which The Very Best is

6 mentioned, right, sir?

7       A     I would assume so.

8       Q     And we're not going to find any in

9 which you told anyone that that show was

10 targeted to men, are you?

11       A     I don't think so.  I'm not sure.

12       Q     And we're not going to find any

13 that says that Doing Well is targeted to men,

14 are we?

15       A     I don't think it will say it next

16 to the show.

17       Q     Let's go back to page seven.  You

18 also told Cox about a show that you were

19 planning called WOW!, do you see that?

20       A     I do.

21       Q     And again, WOW! has been on the

22 entire five years?
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1       A     It has.

2       Q     And what's the target demographic,

3 high income, educated 25 to 55 plus, correct?

4       A     No.

5       Q     So the statement in your

6 presentation that it's high income, educated,

7 25 to 55 plus you were misleading Cox for

8 target demographic?

9       A     The target demographic is

10 different than where the show appeals to.

11       Q     So your way of telling Cox that

12 the target demographic was 25 to 49 was to

13 tell them that it was aimed at high income,

14 educated people 25 to 55 plus, irrespective of

15 gender, is that your testimony?

16       A     No.  I believe there's a

17 difference between a target demographic and

18 where the show appeals to, who the show

19 appeals to.

20       Q     Is that distinction specified in

21 this presentation?

22       A     It is not.
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1       Q     Was this presentation important to

2 WealthTV?

3       A     Absolutely.

4       Q     Let me show you some more.  Let me

5 move on to a later presentation, Cox Exhibit

6 23.

7             MR. COHEN:  Your Honor, I'm

8 finished with that for a moment.

9             This is Cox 23 in evidence.

10             JUDGE SIPPEL:  Cox 23 and it's in

11 evidence.  Thank you.

12             BY MR. COHEN:  

13       Q     Now sir, you testified about some

14 meetings with Mr. Wilson yesterday, did you

15 not?

16       A     I did.

17       Q     And again, to put this in context,

18 Mr. Wilson is the senior programming person at

19 Cox?

20       A     He is.

21       Q     And you viewed your meetings him

22 as important in your efforts to get on Cox,
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1 did you not?

2       A     Yes.

3       Q     Am I correct that you basically

4 placed this meeting in August of 2006?  If you

5 want to look at your testimony to refresh your

6 recollection, feel free.  I'll try to direct

7 you to the right page.

8             MR. MILLS:  This is June '05.

9             MR. COHEN:  June '05.  Thank you,

10 Mr. Mills.

11             BY MR. COHEN:  

12       Q     Do you recognize Cox Exhibit 23?

13       A     If you could just give me a

14 minute, please?

15       Q     Yes, of course.

16             (Pause.)

17       A     Just to respond to an earlier

18 question, I do believe this is a June 2005

19 presentation.

20       Q     Thank you.

21       A     To the clarification.

22       Q     Now sir, this presentation, was it
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1 important to WealthTV to try to carriage on

2 Cox in June of 2005?

3       A     Yes.

4       Q     And does this presentation have a

5 slide similar to Wealth Exhibit 2 that your

6 network appeals to a male demographic?

7       A     It does not speak to the target

8 demographic.

9       Q     It does on page three of the

10 exhibit, Cox Exhibit 23, one again, say in

11 bold letters that WealthTV has a broad appeal

12 across age and income demographics, is that

13 correct?

14       A     I see the statement, holding a

15 special appeal to the highest income

16 households, yes.

17       Q     Which is accurate, correct?

18       A     Yes, it is.

19       Q     And again, if we look at page

20 seven of Exhibit 23, we're going to see the

21 same magazine complementary set that we saw in

22 the Julie Simon presentation, right?
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1       A     Yes.

2       Q     With some women's magazines, some

3 men's magazines, and some magazines that

4 appeal to both, correct?

5       A     I would think so.

6       Q     And sir, there is a couple of

7 pages on the demographic of WealthTV in this

8 presentation, is there not?

9       A     There is.

10       Q     Let's turn to page eight.  It's

11 entitled, "WealthTV demographic."

12             JUDGE SIPPEL:  This is '05

13 presentation?

14             MR. COHEN:  Yes, sir.

15             JUDGE SIPPEL:  '04, there was no

16 demographics, is that right?

17             MR. COHEN:  In the Cox

18 presentation.

19             JUDGE SIPPEL:  In the Cox

20 presentation.

21             MR. COHEN:  Yes, this is '05.

22             JUDGE SIPPEL:  And this is also

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3119

1 the Cox presentation.

2             MR. COHEN:  Yes, sir.

3             JUDGE SIPPEL:  Thank you.

4             BY MR. COHEN:  

5       Q     The first page talks about luxury

6 fever, do you see that, sir?

7       A     It does.

8       Q     And luxury fever, is that

9 restricted to men?

10       A     No.

11       Q     And what you were conveying in

12 this page was that the demographics of

13 WealthTV included people who were interested

14 in luxury items, correct?

15       A     Yes.

16       Q     Men and women?

17       A     Yes.

18       Q     Would you turn to the next page? 

19 Page nine.  Now here you talk about Baby

20 Boomers, do you not?

21       A     Yes.

22       Q     Twenty-five to 49 years old is not
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1 the age bracket for Baby Boomers, is it, sir?

2       A     It includes part of the age

3 bracket, but it is not the complete age

4 bracket.

5       Q     What's the complete age bracket

6 for Baby Boomers?

7       A     I've seen a lot of definitions.  I

8 think the Baby Boomer generation expands from

9 after World War II, 1946 to mid-1960s.  I've

10 also seen on Wikipedia that it's a mental

11 though of where you associate yourself with

12 sometimes, you know, it could be later than

13 the 1960 -- or later than the mid-1960s.  So

14 I've seen hard definitions of years and I've

15 seen this Wikipedia, mental definition.

16       Q     When you were talking about Baby

17 Boomers in these presentations, did you have

18 a mental picture in mind or were you trying to

19 convey something express?

20       A     No, I did have a mental picture. 

21 At this time, I believed it was older than the

22 Generation X'rs that are shown here that are
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1 28 to 39, so the Baby Boomers fell into the 40

2 plus category.  At that time, I'd say it was

3 40 to 60, just to put a number on it.

4       Q     Forty to 60, not 25 to 49,

5 correct?

6       A     That is correct.

7       Q     And you have a page on Baby

8 Boomers, in this presentation to Cox when you

9 were trying to get carriage in 2005?

10       A     We do.

11       Q     And you were conveying to Cox that

12 one of the appeals of WealthTV was that they

13 could draw in Baby Boomers, right?

14       A     Partially, yes.

15       Q     The answer is yes to my question,

16 is it not?

17       A     It wasn't that -- can you repeat

18 the question, please?

19       Q     The question is weren't you

20 telling Cox that the appeal of WealthTV

21 included the Baby Boomers?

22       A     To a small extent, yes.
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1       Q     You didn't say to a small -- you

2 had a whole page of your presentation, Mr.

3 Herring, correct?

4       A     There's a page in the

5 presentation.

6       Q     And if it was unimportant, why is

7 it the Baby Boomer page here and the male page

8 missing?

9       A     I wanted to explain the concept of

10 the show that we're airing and why it was

11 important -- I thought it needed an

12 explanation because it's somewhat of a unique

13 show.  It hits a demographic, part of a

14 demographic that's outside of our demographic

15 part that it's in and the third bullet point

16 that I was trying to make with him is that

17 Baby Boomers are seeking out young and hip

18 products and they're overlapping with two

19 generations, namely the Generation Xers, the

20 28 to 39 year olds, and with the Echo Boomers. 

21             So I was trying to show him that

22 this show, although it's called the Baby
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1 Boomer, does swing younger and when you have

2 a show sometimes it goes outside of the target

3 demographic and has broader appeal, but the

4 point was to discuss why this show was on

5 WealthTV.  It was a little bit of abnormality.

6       Q     We'll come back to that.  Do you

7 remember that you made a presentation to

8 Morgan Stanley in August of 2007?

9       A     I --

10       Q     WealthTV did.

11       A     WealthTV made a presentation.

12       Q     Okay.

13       A     I believe.

14       A     And do you recall that in that

15 presentation what WealthTV told Morgan

16 Stanley?>

17       A     I do not.

18       Q     I'll show it to you in a moment. 

19 As soon as we lay out hands on it.

20             Turn the page, please, and don't

21 put that document away yet.

22             Cox page 10, Cox Exhibit 23, page
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1 10, turn the page.

2             JUDGE SIPPEL:  Page nine is called

3 the Baby Boomer page, is that what we were on?

4             MR. COHEN:  Yes, Your Honor.

5             BY MR. COHEN:  

6       Q     Page 10 is entitled WealthTV

7 demographics by programming genre, do you see

8 that?

9       A     Yes.

10       Q     And that's a document that you

11 presented to Cox in 2005, correct?

12       A     It is.

13       Q     And what you told Cox was that 30

14 percent of the programming on WealthTV fell

15 into the travel adventure genre, correct?

16       A     I think that's how this was

17 described.

18       Q     And that appeals to As, who were

19 adults 25 to 54, correct?

20       A     I think that's the right

21 interpretation of this slide.  I'm not sure

22 how this slide is -- there's some information
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1 on the slide that I don't quite understand how

2 it's presented.  I see what it says, right.

3       Q     This is not the only time that

4 this slide has been put in a WealthTV

5 presentation, is it?

6       A     I did not rely heavily on this

7 slide.

8       Q     I didn't ask you that question,

9 sir.  Isn't it a fact that this page which

10 we're going to go through called WealthTV

11 demographics is included in multiple

12 presentations that WealthTV made to both

13 operators and advertisers?

14       A     Yes.

15       Q     And what it says is that the

16 principal genre on WealthTV is travel and

17 adventure, correct, in terms of percentage of

18 programming?

19       A     Yes.

20       Q     And that genre appeals to adults

21 25 to 54, not male-skewed 25 to 49, isn't that

22 correct, Mr. Herring?  Am I misreading that?
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1       A     Again, I'm not comfortable with

2 the proper interpretation of this slide or how

3 it was presented.

4       Q     You don't know what it means?

5       A     I think that's the proper

6 interpretation.

7       Q     And that lifestyle, that's another

8 genre of programming on WealthTV, would you

9 agree with me?

10       A     I would agree.

11       Q     And that appeals to adults, 25 to

12 54?

13       A     That's what this appears to show,

14 yes.

15       Q     And entertainment, that's another

16 genre of programming on WealthTV, right?

17       A     Yes.

18       Q     In fact, that's how you described

19 it in the affiliation agreements, correct, one

20 of the genres, in your broad affiliation

21 agreement?

22       A     Yes, I think we used the word
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1 entertainment.

2       Q     And that, you said, appeals to

3 adults 18 to 49, correct?

4       A     Yes.

5       Q     Not men 18 to 49?

6       A     That's correct.

7       Q     And news and information, you have

8 those shows on WealthTV?

9       A     Yes.

10       Q     You have a news show, don't you?

11       A     Yes.

12       Q     And one of the things that you

13 trumpet in your various materials is that your

14 programming is informational, isn't that so?

15       A     Yes.

16       Q     And that appeals to adults 25 to

17 54, correct?

18       A     Yes.

19       Q     Not men 25 to 49?

20       A     Twenty-five to 54 is what it says.

21       Q     Adults.  Correct?

22       A     Adults.
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1       Q     Not men.

2       A     Not men.

3       Q     And biography and history, you've

4 got some of those shows on WealthTV, right?

5       A     Yes.

6       Q     You've got some shows about Islam,

7 Inside Islam, right?

8       A     Yes.

9       Q     And about Russia, what is that

10 called, Empire's New Clothes?

11       A     Yes.

12       Q     And that appeals to adults 25 to

13 54, correct?

14       A     Yes.

15       Q     Not men 25 to 49, correct?

16       A     I would assume it appeals to men,

17 but that's what this says, adults, 25 to 54.

18       Q     What this says is your slide, is

19 it not? WealthTV's document?

20       A     Yes.

21       Q     And finally, health.  You have a

22 show called Wealth on Health, right?

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3129

1       A     Yes.

2       Q     And you've had other shows on

3 health, correct?

4       A     Primarily Wealth on Health is what

5 comes to mind.

6       Q     And what you told Cox was that

7 that genre of programming appealed to women 25

8 to 54, correct?

9       A     Yes.

10       Q     Not to men 25 to 49?

11       A     I think that's the proper

12 interpretation of this slide.

13       Q     So what you told Cox at this

14 important meeting in 2005 in your own slide

15 about the demographics of WealthTV was that 95

16 percent of the programming appealed to both

17 men and women and 5 percent appealed to women,

18 correct?

19       A     I don't think that's what we're

20 telling Cox.

21       Q     That's not what you're telling

22 Cox.  This was your way of telling Cox that

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3130

1 your programming was targeted to 25 to 49-

2 year-old men, is that your testimony, Mr.

3 Herring?

4       A     There was a lot more communicated

5 than just this one slide.

6       Q     Mr. Herring, does this slide, was

7 this intended to convey to Cox on this slide

8 that your programming was targeted to 25 to

9 49-year-old men?

10       A     No, this slide doesn't give that

11 information.  I would agree with you.

12       Q     This slide gives the opposite

13 impression, doesn't it, Mr. Herring?

14       A     It does not give the impression

15 that it's 25 to 49 male skewed.

16       Q     And in fact, there's nothing in

17 this description and this is a description of

18 WealthTV's demographics that Wealth prepared,

19 correct?

20       A     Yes.

21       Q     And the percentages of genres of

22 your programming, that's something that Wealth
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1 figured out, right?

2       A     I believe so, yes.

3       Q     This is not some off-the-shelf

4 research, is it?

5       A     I wouldn't think so.

6             JUDGE SIPPEL:  Can you tell me

7 what 

8 -- I understand what travel is.  But what is

9 adventure?  Is it a genre or do you have to

10 have travel along with it to make it a genre?

11             THE WITNESS:  I think they go

12 together.  We have some travel adventure

13 shows.  We have a show called Karma Trekkers

14 where a gentleman travels and he's generally

15 going on safaris and things along those lines. 

16 So it's got a travel component.  It's got a

17 little bit of an adventure component.

18             JUDGE SIPPEL:  He's escorted

19 though, isn't he?  I mean he's got guides and

20 stuff, when he's going out in a Rover or

21 something like that?

22             THE WITNESS:  In one show that we
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1 have called On Safari, he has guides with him.

2             BY MR. COHEN:  

3       Q     Mr. Herring, turn to page 12 of

4 this exhibit, 12, Cox Exhibit 23.

5             This is again your summary of the

6 featured programming, Wealth's summary of the

7 featured programming on its network that was

8 being presented to Cox, page 12.  Do you see

9 that, sir?

10       A     I do.

11             MR. COHEN:  Your Honor, I will

12 just wait for you to get there.  I know

13 there's a lot of pages in this exhibit.

14             MR. COHEN:  The first show is

15 Let's Shop.

16             JUDGE SIPPEL:  I'm okay now. 

17 Maybe this is why you were using those big

18 boards before, huh?

19             MR. COHEN:  I gave up on the

20 boards, Your Honor.

21             (Laughter.)

22             JUDGE SIPPEL:  If I need more
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1 help, I'll let you know.  Thank you.

2             (Laughter.)

3             MR. COHEN:  I tripped over the

4 board.  Mr. Bonderoff almost killed himself.

5             BY MR. COHEN:  

6       Q     So the first show that you listed

7 on your featured programming in your

8 presentation to Cox to get carriage in 2005

9 was Let's Shop.  Do you see that?

10       A     I do.

11       Q     And that's a show that was medium

12 to high income, female skewed, correct?

13       A     Yes.

14       Q     And you weren't misleading Cox in

15 this presentation, were you?

16       A     No, I don't think so.

17       Q     And the second show in your

18 featured programming is The Ray Lucia Show,

19 medium to high income, educated, 25 to 55

20 plus, correct?

21       A     Yes.

22       Q     Now let's shop has been on -- to
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1 go back to Let's Shop, that's been on WealthTV

2 since the beginning, 2004?

3       A     Close to the beginning at least.

4       Q     And even this week or last week,

5 it was on Prime Time, was it not?

6       A     I don't know, but it continues to

7 air today, right.

8       Q     You think 10 o'clock at night is

9 Prime Time programming?

10       A     I would agree.

11       Q     You don't know that Let's Shop is

12 on at 10 o'clock at night on your network?

13       A     I do not know that.

14       Q     Okay, I'll help you with the

15 schedule a little bit later today.

16             What about The Ray Lucia Show. 

17 That's been on since the beginning?

18       A     I don't know if it was on in June,

19 but it was probably on in late 2004 is my

20 guess.

21       Q     And what you told Cox in 2005 is

22 that this show appealed to medium to high
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1 income, educated, 25 to 55 plus, correct?

2       A     Yes.

3       Q     Not men 25 to 45?

4       A     It doesn't say that.

5       Q     And Wealth on Health, medium to

6 high income, educated, 25 to 70 plus, right?

7       A     Right.

8       Q     That's not a men's show, is it?

9       A     I actually think this show skews

10 male and I think the financial news show above

11 it also skews towards men.  It's not stated.

12       Q     Right.  And so you think it skews

13 towards men, but what you told Cox was that it

14 didn't?

15       A     What's on this page is what they

16 saw.  What I told them at the time, the

17 explanation, to characterize this may be

18 different.

19       Q     Isn't it a fact, Mr. Herring, that

20 every single presentation that you've made

21 that discusses Wealth on Health says that it

22 appeals to both men and women, like this
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1 slide?

2       A     You mean --

3       Q     It doesn't say it's male skewed,

4 correct?

5       A     I would think that to be correct.

6       Q     And say thing for The Ray Lucia

7 Show.  All of your presentations say they're

8 not male skewed, correct?

9       A     I would think it's consistent.  I

10 hope it is.

11       Q     And Let's Shop, you consistently

12 told the MSOs that you were seeking carriage

13 on, cable operators and DBS operators that

14 Let's Shop was a female skewed show, correct?

15       A     I think so.

16       Q     Let's turn the page.  Page 13.  So

17 would you agree with me on this first page,

18 none of these three shows are male skewed,

19 according to your own document?

20       A     I see the words or what's written

21 on the page.  I believe that two of these

22 shows are probably male skewed.  The one that
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1 isn't is pointed out as being female skewed.

2       Q     I understand your belief.  I'm

3 asking you, sir, about the presentations you

4 made in your connection to get carriage.  Did

5 you think that these documents were important

6 to be accurate?

7       A     These documents were important,

8 yes.

9       Q     Were you trying to mislead Cox in

10 any way?

11       A     No.

12       Q     Turn the page to page 13.  Wealth

13 International News.  All income, educated, 14

14 to 55 plus.  Do you see that, sir?

15       A     Yes.

16       Q     That doesn't sale male skewed,

17 does it?

18       A     It does not.

19       Q     Wealth Polo, medium to high

20 income, educated, 25 to 55 plus.  That doesn't

21 say male skewed, does it?

22       A     It does not.
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1       Q     Chic, Mistletoe Chic, medium to

2 high income, female skewed, 25 to 55 plus. 

3 Not male plus, correct?

4       A     Not male skewed.  It's 25 to 55

5 plus is what it shows.

6       Q     It's female skewed, correct?

7       A     Yes.

8       Q     So not a single one of the first

9 six shows on your featured programming is male

10 skewed according to your own documents?

11       A     These documents don't point out

12 the ones that are male skewed.  They only

13 pointed out the female apparently.

14       Q     Well, no.  I'm going to turn the

15 page.  We're going to look at them all.

16       A     Okay.

17       Q     Turn to page 14.  WOW!  High

18 income, educated, 25 to 55 plus.  Do you see

19 that, sir?

20       A     I do.

21       Q     Not male skewed, correct?

22       A     It doesn't say that.
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1       Q     And Great Cars.  It does say male

2 skewed, right?

3       A     It does.

4       Q     And that's a show, in fact, you

5 believe is male skewed?

6       A     I do.

7       Q     Envy.  That's another show that

8 you've talked about that says male skewed,

9 right?

10       A     It does.

11       Q     And that's one of the shows that

12 you said you tried to put on a little bit late

13 at night because some of the content is

14 inappropriate?

15       A     We do, yes.

16       Q     So there are two shows here that

17 are male skewed on this page and one that's

18 neither female nor male, correct, according to

19 your documents?

20       A     According to the document, yes.

21       Q     Well, the document was created in

22 2005 before you brought any of these
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1 litigations, was it not?

2       A     Yes.

3       Q     And it was created in the ordinary

4 course of business, was it not?

5       A     It was.

6       Q     Turn the page to Wealth on Water,

7 page 15.  That's a male skewed show?

8       A     I believe it is.

9       Q     But actually with a broader

10 demographic than you claim, 25 to 55 plus,

11 right?  That's what it says?

12       A     It's broader than what our target

13 demographic is, that's correct.

14       Q     Doing Well, that's not male

15 skewed, right, according to your own

16 documents.

17       A     The document doesn't point out a

18 male skew, I agree.

19       Q     And World of Wealth, it says it's

20 male skewed, right?

21       A     It does.

22       Q     Two more pages.  European
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1 Getaways.  Do you see that on page 16?

2       A     I do.

3       Q     Broad appeal.  Right?

4       A     Yes.

5       Q     It doesn't say male skewed, does

6 it?

7       A     It does not.

8       Q     The Very Best with Marc Cummings,

9 the show that we looked at in the Cox

10 document.  Medium to high income, educated, 25

11 to 55 plus.  Not male skewed, right?

12       A     It doesn't say it.

13       Q     It doesn't say it in your own

14 presentation.

15       A     It does not.

16       Q     Well Spent, high income, educated,

17 25 to 49 plus, 49 rather, not male skewed,

18 according to your own business document,

19 correct?

20       A     It does not say it.

21       Q     Turn the page, please.  Private

22 Jets, male skewed, 25 to 55 plus.  Do you see
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1 that?

2       A     I do.

3       Q     What to Wear, broad appeal, right?

4       A     Yes.

5       Q     It doesn't say male skewed?

6       A     It does not.

7       Q     Karma Trekkers, broad appeal.  Do

8 you see that?

9       A     Yes.

10       Q     It doesn't say male skewed?

11       A     It does not.

12       Q     So I've done a little math that

13 you can check, Mr. Herring.  There are 18

14 shows that you told Cox were featured

15 programming on your network.  Five are male

16 skewed.  Two are female skewed.  And 11 don't

17 skew to either men or women.  Do you want to

18 check that or would you take my word for that?

19       A     I'll take your word for it.

20       Q     So 13 of the 18 feature programs

21 that you presented to Cox were not described

22 as male skewed, correct?
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1       A     Okay.

2       Q     Is that right?

3       A     I have no reason to disagree.  If

4 you want me to go through it, I'd be glad to.

5       Q     If you'll take my word for it, we

6 can move on.

7       A     I will.

8       Q     Let me show you a presentation you

9 made to Comcast later than 2004.  It's a

10 presentation you made to Comcast on August 18,

11 2006 and it's evidence as Comcast Exhibit 22.

12             JUDGE SIPPEL:  Thank you.

13             BY MR. COHEN:  

14       Q     Now sir, there's been some

15 testimony about Mr. Dannenbaum, is that right?

16       A     Yes.

17       Q     He's a gentleman that you met with

18 with Comcast back in 2004, you testified

19 about.  Remember it was the breakfast meeting

20 and then the other meeting, does that bring us

21 all back to the same point?

22       A     Yes.
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1       Q     And you meet with him again in

2 2006?

3       A     Yes.

4       Q     And you gave him a presentation,

5 did you not?

6       A     Yes.

7       Q     And would you turn to page 2 of

8 Comcast Exhibit 22?

9             Again, the way you describe

10 WealthTV as you did in the other presentations

11 was having a broad appeal across age and

12 income demographics.  Isn't that so, sir?

13       A     Yes.

14       Q     There's nothing on page two on the

15 page that says what is WealthTV that says that

16 WealthTV is a male-skewed network, is there?

17       A     No.

18       Q     And on page three, same magazine

19 complementary set that we've been looking at,

20 right?

21       A     Yes.

22       Q     Look at page 18.  There are four
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1 pages, 18, 19, 20, and 21.  And that's

2 WealthTV's presentation to Comcast in August

3 of 2006 concerning its demographics.  Do you

4 see that, sir, those four pages?

5       A     I do.

6       Q     And can you show me where on these

7 four pages you told Comcast that the

8 demographics of your network were skewed at

9 men 25 to 49?

10       A     It's not pointed out on those four

11 pages.

12       Q     Now sir, over the years you've

13 tried to get carriage on DIRECTV, have you

14 not?

15       A     We have.

16       Q     And you failed, correct, so far?

17       A     We don't have carriage on DIRECTV.

18       Q     And DIRECTV, just to put us all in

19 the same place, that's a satellite company

20 that competes with the cable Defendants?

21       A     Yes.

22       Q     And they have customers all over
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1 the country?

2       A     Yes.

3       Q     And in fact, it's the second

4 largest provider of video programming in the

5 country, is it not?

6             MS. WALLMAN:  Objection,

7 foundation.

8 I'm sorry, are we talking about the satellite,

9 the two together?

10             MR. COHEN:  No.

11             MS. WALLMAN:  I'm sorry.

12             MR. COHEN:  Let me rephrase the

13 question.

14             MS. WALLMAN:  Thank you.

15             BY MR. COHEN:  

16       Q     Do you know how many subscribers

17 there are under DIRECTV?

18       A     Roughly somewhere around 17

19 million.

20       Q     So in terms of -- does MVPD mean

21 something to you?

22       A     It does.
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1       Q     And that's a company that provides

2 video programming to homes?

3       A     Yes.

4             JUDGE SIPPEL:  What is that

5 called?

6             MR. COHEN:  MVPD.  That, I believe

7 is in the glossary.

8             BY MR. COHEN:  

9       Q     MVPDs include cable companies,

10 right?

11       A     Yes.

12       Q     And they include satellite

13 companies?

14       A     Yes.

15       Q     And they include the telcos, the

16 telephone companies like Verizon and AT&T and

17 Quest that you have deals with, right?

18       A     Yes.

19       Q     And it doesn't really make a

20 difference once you switch on your TV if you

21 want to watch WealthTV whether your

22 distributor is DIRECTV or Echo Star or Time
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1 Warner or AT&T, as long as you can get

2 reception, right?

3       A     I would agree that the consumer

4 doesn't care as long as they can turn the TV

5 on.

6       Q     Are you aware that in 2005

7 WealthTV made a presentation to Mr. Riordan of

8 DIRECTV?

9       A     Yes.

10       Q     Let me show you that document

11 which is Time Warner Cable 9 in evidence.

12             JUDGE SIPPEL:  Thank you.

13             BY MR. COHEN:  

14       Q     Did you make this presentation

15 yourself on April 15, 2005 or was that made by

16 somebody on your staff?

17       A     I made the presentation.

18       Q     You made this presentation?

19       A     I visited with -- I just want to

20 make sure we're clear.  I made the

21 presentation to this individual in New York.

22       Q     Oh, in New York, thank you.  Okay. 
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1 I appreciate the clarification. 

2             Now again, it was important to you

3 to get carriage on DIRECTV, right?

4       A     Yes.

5       Q     At that time, it was 15, 16

6 million subscribers?

7       A     I don't know.  It was less than 17

8 million, I would assume.

9       Q     Bigger than Time Warner at the

10 time, right?

11       A     I would believe so.

12       Q     One of the biggest distributors of

13 programming, right?

14       A     They're a big distributor, yes.

15       Q     And turn to 9-3, What is WealthTV? 

16 Do you see that?

17       A     I do.

18       Q     And again, what you told Mr.

19 Riordan of DIRECTV in this meeting in New York

20 around April 15, 2005 is that WealthTV had

21 broad appeal across age and income

22 demographics, do you see that?
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1       A     I do.

2       Q     Why don't you stay with my pages,

3 sir, if you could.  I think that might be

4 easier.

5             Turn to page 14.  

6             (Pause.)

7             Do you see the same magazine

8 complementary set as in the presentation to

9 Cox?

10       A     I do.

11       Q     And to Time Warner?  See that,

12 sir?

13       A     Yes, there's a slight

14 modification, but it's the same magazine set.

15       Q     What's the modification that you

16 made an indication that Forbes was -- had a

17 pilot?

18       A     Yes.

19       Q     And would you turn to page 20 of

20 this slide presentation.  Why Launch TV, do

21 you see that?  Let me know when you're there,

22 9-20.  It's on the page of a page, sir. 
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1 Sorry, I tried to do two-sided copies.

2       A     Yes, I'm there.

3       Q     And what you said was luxury is

4 hot across broad demographics, do you see

5 that?

6       A     I do.

7       Q     And then at the bottom you say

8 "highly entertaining programming with special

9 inspirational, informational and educational

10 elements, family friendly, positive

11 programming."  Do you see that, sir?

12       A     I do.

13       Q     And all of that is true? 

14       A     All of that is true.

15       Q     And there is nothing on this slide

16 that says why launch WealthTV that told

17 DIRECTV that you had a male skewed network, is

18 there?

19       A     No.

20       Q     Why don't you turn, please, to

21 page 25, 26 actually.  26.

22             WealthTV demographics.  Do you see
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1 that, sir?

2       A     I do.

3       Q     Same demographics that you

4 presented, that were presented to Cox?

5       A     Looks like the same slide, yes.

6       Q     And this was in a presentation

7 that you made yourself, right?

8       A     Yes.

9       Q     So you must have understood this

10 page when you were meeting with Mr. Riordan. 

11 Isn't that right, Mr. Herring?

12       A     No.

13       Q     You didn't understand the page?

14       A     If I may, I just want to clarify a

15 point so there's not a misunderstanding.  May

16 I?

17       Q     No, I want you to answer my

18 questions.  I'm sure Ms. Wallman will help you

19 clarify any points you have on redirect.  I'd

20 like you to stay with my questions.

21       A     Okay.

22       Q     All right?  Let's turn a few more
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1 pages to page 35 of this lengthy presentation,

2 35.  TV Competitive Sets?

3       A     Yes.

4       Q     Now the TV competitive set has the

5 logos of five networks on the top with

6 WealthTV in the middle, do you see that, sir?

7       A     Yes.

8       Q     Do you want to turn to that page,

9 or are you doing it from memory?  I would

10 prefer if you would look at it.

11             And on the left you have the Golf

12 Channel, do you see that?

13       A     I see it.

14       Q     And below the information that you

15 were presenting to DIRECTV, was that the Golf

16 Channel appealed mostly to men, right?

17       A     No.

18       Q     Demographics, the audience was

19 mostly men, you weren't saying that in this

20 slide?

21       A     I didn't present this slide to

22 them.
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1       Q     Okay, so how did it wind up in the

2 deck?

3       A     This is the front page of the deck

4 when it was presented.

5       Q     Uh-huh.

6       A     This is the back page of the deck. 

7 Consider this the page that says the end.  The

8 rest of the slides were not presented.

9       Q     Wasn't presented?

10             JUDGE SIPPEL:  What page?

11             BY MR. COHEN:  

12       Q     Page 35 wasn't presented and you

13 remember that in 2005 you didn't present a

14 page in this document to DIRECTV?

15       A     No, I don't remember that.

16       Q     Okay.  Is this slide, forget

17 whether you presented it or not.  This slide

18 that says TV competitive set, is it on

19 WealthTV's logo?

20       A     It's in WealthTV's presentation.

21       Q     Was it produced out of WealthTV's

22 files?
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1       A     It was.

2       Q     And you're telling me it's not a

3 WealthTV document, this page?

4       A     I'm telling you that it wasn't

5 presented.

6       Q     I'm asking you whether WealthTV

7 created a document called TV Competitive Set

8 that's page 9-35 of Time Warner Cable Exhibit

9 9 in evidence, produced out of your own files?

10       A     I believe the source of this

11 document was actually produced by somebody

12 else that was pitching something to us that we

13 incorporated it into a master deck, but I

14 didn't present it at the time.  I don't know

15 if that adds clarity.

16       Q     I don't know if it adds clarity at

17 who, Mr. Herring.

18       A     We had -- I believe this slide

19 came from another deck from a company that

20 wanted to solicit us to sell our ads.  I took

21 the slides that they presented to us and put

22 them in a master deck.  This slide is after a
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1 certain point, was not presented during this

2 presentation.

3       Q     Is it your testimony that you're

4 going to swear under oath that this page was

5 never presented to any operator from who you

6 were receiving carriage?

7       A     No, not to this --

8       Q     That's not my question, sir. 

9 Irrespective of whether you've included it in

10 a presentation to DIRECTV, isn't it a fact

11 that this page, this slide, TV Competitive

12 Set, was presented by WealthTV to prospective

13 distributors of its programming?

14             MS. WALLMAN:  Objection, hearsay.

15             MR. COHEN:  Your Honor, I'm on

16 cross examination.

17             JUDGE SIPPEL:  The objection is

18 overruled.

19             THE WITNESS:  I don't know.

20             BY MR. COHEN:  

21       Q     It was incorporated in a deck of

22 WealthTV, a master deck?
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1       A     Yes.

2       Q     And that master was a business

3 record of WealthTV, correct?

4       A     It was.

5       Q     And this slide is not on the logo

6 of some third-party company.  It says right

7 down at the bottom of 935, it's your life,

8 spend it well, WealthTV, correct?

9       A     Yes, it does.

10       Q     And what this slide says is that

11 the competitive TV set for WealthTV includes

12 two networks that appeal principally to men

13 and two networks that appeal principally to

14 women.  Isn't that right, Mr. Herring?

15       A     I agree.

16       Q     And is it your testimony that this

17 slide is just false?

18       A     I have no reason to believe it's

19 false.

20             JUDGE SIPPEL:  Well, then why

21 wasn't it presented then?

22             THE WITNESS:  This presentation
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1 came from a master deck.  Slides were chosen

2 to show this individual and new slides were

3 made to show this individual.  The front page

4 is here and to determine where the back page

5 of the slide was, there's a place holder that

6 I commonly used which is right here.

7             JUDGE SIPPEL:  Can we use some

8 numbers?  What page numbers are you talking

9 about?

10             THE WITNESS:  Yes, Your Honor. 

11 Using the Time Warner Cable, TWC 9-1, the

12 presentation that was given to this gentleman

13 was Time Warner Cable 9-1 through Time Warner

14 Cable 9-22.  

15             It's my belief and I understand

16 I'm under oath that 9-23, the following slides

17 were never presented to the customer.

18             JUDGE SIPPEL:  And how did you

19 determine that?

20             THE WITNESS:  How I determined

21 that was this end slide right here.  I call it

22 an end slide.
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1             JUDGE SIPPEL:  What page number is

2 that one?

3             THE WITNESS:  It's 9-22.  

4             JUDGE SIPPEL:  It's a WealthTV

5 logo, whatever.

6             THE WITNESS:  Yes.

7             JUDGE SIPPEL:  And you're saying

8 it's a what, what is it called?

9             THE WITNESS:  I call it an end

10 slide.

11             JUDGE SIPPEL:  And that means

12 what?

13             THE WITNESS:  To me, what it means

14 is instead of having a slide that literally

15 says the end of the presentation, I would put

16 this slide in and we would present the slides

17 that were chosen from a master deck to give to

18 this customer.

19             And these were the slides that

20 were presented to that customer, approximately

21 22 slides.

22             JUDGE SIPPEL:  Why were the slides
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1 from 23 on, why were they not presented?

2             THE WITNESS:  For some reason,

3 they were determined not to be of value when

4 we made the presentation.  Sometimes it's due

5 to length.  You don't want to give too many

6 slides.  Some of the slides I didn't

7 understand the value of the slides, although

8 I had them in a master presentation.  Some of

9 the slides are old.  Some just weren't

10 pertinent to this individual.

11             JUDGE SIPPEL:  So for all

12 practical purposes, they were of no value to

13 that presentation, is that correct?

14             THE WITNESS:  That's correct and

15 they were not shown and they were not given to

16 that individual.

17             JUDGE SIPPEL:  You're sure of

18 that?  You're sure of that?  You were there

19 and you pulled the slides and all?

20             THE WITNESS:  I was the only one

21 who was there from WealthTV.  I customized

22 slides to meet with this individual and I
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1 firmly believe that these are the only slides

2 that were presented.

3             JUDGE SIPPEL:  All right, just

4 make sure you keep the pages right, 9-1 to 9-

5 20, is that right?

6             THE WITNESS:  9-22, including the

7 end slide.

8             BY MR. COHEN:  

9       Q     Let me follow up on that, Mr.

10 Herring.  Why don't you go back to Comcast

11 Exhibit 22.  That was the presentation that

12 was made to Mr. Dannenbaum?

13       A     Yes.

14       Q     And this was produced out of your

15 file, Comcast 22, right?

16       A     Yes.

17       Q     Why don't you show me where the

18 end slide is on Comcast Exhibit 22 that you

19 just testified about in the DIRECTV

20 presentation?

21       A     There is no end slide.

22       Q     There is no end slide, right?
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1       A     Right.

2       Q     Why don't you look at Time Warner

3 Cable Exhibit 22 that's presented to Julie

4 Simon and show me where the end slide on this

5 presentation?

6       A     This is no end slide.

7       Q     So you didn't have a practice, did

8 you, of having an end slide on every single

9 presentation, did you?

10       A     No.  To answer your question, no.

11       Q     And to go back to something you

12 said to His Honor, the slide that put WealthTV

13 into this TV competitive deck, that was part

14 of a master deck that was used by WealthTV in

15 connection with advertisers and prospective

16 distributors of its programming, correct?

17       A     If you could repeat the question,

18 please.  I'm not sure I got it.

19       Q     Wasn't your TV competitive deck

20 slide used in other presentations?

21       A     I'm not sure.  It may have been.

22       Q     You didn't have things in the
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1 master deck just to collect dust, did you?

2       A     I collected all the slides in the

3 master deck.  I don't know if I used every

4 slide.  There may be slides in there that I

5 never used.

6       Q     You didn't make every

7 presentation, did you?

8       A     I did not.

9       Q     And the affiliate sales team that

10 worked with you, they used the same slides you

11 used, correct?

12       A     Generally, yes.

13       Q     Selected from the same master

14 deck, right?

15       A     Not necessarily.

16       Q     And the TV competitive set slide

17 that we've been testifying about, wherever it

18 came from, you took it, put it on a WealthTV

19 logo and put it in your master deck.  Isn't

20 that right?

21       A     Yes.

22       Q     And you're not denying, under
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1 oath, that it has been presented by WealthTV

2 to potential distributors and advertisers,

3 correct?

4       A     I don't know that.

5       Q     You can't deny it, can you?

6       A     I can't deny it.

7       Q     You don't know one way or the

8 other?

9       A     That's correct.

10             JUDGE SIPPEL:  Again, can I just

11 ask something for clarification?  Let me, do

12 you consider the Riordan presentation in its

13 form, with all of these pages, all the way

14 through, as being a business record of your

15 company?

16             THE WITNESS:  I'm not sure what

17 the business record is, but these were in our

18 business.

19             JUDGE SIPPEL:  You use them in

20 your business and they came out of your -- it

21 was not pasted together for purposes of this

22 trial.  This was pulled out in its in toto
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1 from your business records?

2             THE WITNESS:  Yes.

3             JUDGE SIPPEL:  And that's a

4 complete business record document, that's my

5 question, that being the Riordan presentation,

6 all the pages, even those after the end slide?

7             THE WITNESS:  Yes, they came out

8 of 

9 -- yes.

10             JUDGE SIPPEL:  All right. Now, can

11 you make the same statement of completeness

12 with respect to Comcast 22?  It's there.

13             MR. COHEN:  The Dannenbaum

14 presentation.

15             JUDGE SIPPEL:  Right, the

16 Dannenbaum presentation.

17             THE WITNESS:  I believe this

18 entire presentation was given to Mr.

19 Dannenbaum.

20             JUDGE SIPPEL:  But that's not my

21 question.  My question is that document in

22 that form was submitted to Comcast in
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1 discovery out of your business records?

2             THE WITNESS:  Yes.

3             JUDGE SIPPEL:  The same way that

4 the Riordan presentation was taken out of your

5 business records?

6             THE WITNESS:  Yes.

7             JUDGE SIPPEL:  But this one, the

8 Dannenbaum, does not have an end slide?

9             THE WITNESS:  I agree.

10             JUDGE SIPPEL:  So my question is -

11 - well, you've testified to that.  I'm just

12 simply getting the background here. 

13             My question is is the Dannenbaum

14 presentation evidence that you produced which

15 is Comcast, is that the way it came out of

16 your business records?  Yes, I'll stop right

17 there.

18             THE WITNESS:  Yes.  

19             JUDGE SIPPEL:  Yes?

20             THE WITNESS:  Yes.

21             JUDGE SIPPEL:  So it didn't have

22 the end slide?
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1             THE WITNESS:  No, all the

2 documents that were in the PowerPoint

3 presentation saved in electronic file are

4 right here.  There was no end slide.

5             JUDGE SIPPEL:  Is the end slide --

6 is there a reason why the end slide and the

7 following documents after it was in the

8 Riordan packet, but it's not in the Comcast

9 packet?

10             THE WITNESS:  Yes.

11             JUDGE SIPPEL:  What's the reason?

12             THE WITNESS:  In the PowerPoint

13 presentation that was saved, all the slides

14 were given to Mr. Dannenbaum.  

15             In this PowerPoint presentation

16 that was saved --

17             JUDGE SIPPEL:  That's the Riordan.

18             THE WITNESS:  The Riordan, not all

19 the slides were given to him and to

20 differentiate which ones were and were not,

21 this was placed in there and --

22             JUDGE SIPPEL:  All right, the end
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1 slide was there.

2             THE WITNESS:  The end slide.

3             JUDGE SIPPEL:  I'm still not sure

4 from your answer, did Mr. Dannenbaum end up

5 getting the whole package including the end

6 slide and everything after it?

7             THE WITNESS:  Mr. Dannenbaum got

8 this PowerPoint presentation which was saved

9 electronically.  He received all of the pages

10 that are in the electronic version.

11             JUDGE SIPPEL:  He got the

12 electronic version?  That's the electronic

13 version?  Dannenbaum, that's a copy of the

14 electronic version?

15             THE WITNESS:  Yes.

16             JUDGE SIPPEL:  And what you're

17 giving us, we're using at Riordan here, was

18 not.  It went beyond the electronic version?

19             THE WITNESS:  This is --

20             JUDGE SIPPEL:  When you say

21 "this", you have to say what it is.

22             THE WITNESS:  The Dannenbaum
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1 presentation was saved on a computer and all

2 the files, all the individual slides, were

3 given to Mr. Dannenbaum.

4             JUDGE SIPPEL:  Yes.

5             THE WITNESS:  In this presentation

6 --

7             JUDGE SIPPEL:  Riordan.

8             THE WITNESS:  The Riordan

9 presentation, all these slides are saved as

10 one file on the computer, but this end slide

11 which we talked about denotes which pages were

12 given to him and which were not and there

13 should be a logical, somewhat of a logical

14 flow from start to end in the presentation,

15 then a bunch of slides thereafter, which were

16 not used and were not pulled.

17             JUDGE SIPPEL:  I don't want to

18 belabor this, but the Riordan slides were also

19 taken out of your computer as opposed to

20 coming out of a file drawer?

21             THE WITNESS:  This was taken out

22 of a computer.
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1             JUDGE SIPPEL:  The Riordan?

2             THE WITNESS:  Yes.

3             JUDGE SIPPEL:  Then I still don't

4 understand why Riordan, the way you produced

5 it in discovery has the end slide and then the

6 documents after it and none of the others do.

7             THE WITNESS:  The reason is is

8 because all the files, all the pages that were

9 in this presentation were supplied.

10             JUDGE SIPPEL:  Now you're showing

11 Dannenbaum.

12             THE WITNESS:  The Dannenbaum.  All

13 the pages were supplied to the customer.  So

14 there was no need to denote where the end of

15 the presentation terminated. 

16             In this one, all the slides --

17             JUDGE SIPPEL:  The Riordan.

18             THE WITNESS:  In the Riordan, all

19 the slides were not presented to the customer,

20 so an end slide was used to show where the

21 presentation ended before the document was

22 saved electronically.
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1             JUDGE SIPPEL:  Well, is the only

2 difference between the two then the insertion

3 of the end slide?  That's the only difference

4 between the two documents?

5             THE WITNESS:  There's individual

6 pages that are different, but that's the key

7 difference on how I know that this one was

8 supplied in its entirety and this one was not,

9 is the end slide.

10             JUDGE SIPPEL:  Okay, so Dannenbaum

11 is in its entirety; Riordan was not.

12             THE WITNESS:  Yes, Your Honor.

13             JUDGE SIPPEL:  Well, I don't know

14 if I've helped anybody but myself on this and

15 I'm not sure I helped myself.

16             I still don't understand exactly.

17             MR. COHEN:  Let me ask a few more

18 questions.  I don't want to belabor this.

19             JUDGE SIPPEL:  I understand.

20             MR. COHEN:  I want Your Honor to

21 be clear.

22             BY MR. COHEN:  
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1       Q     Mr. Herring, first of all, not one

2 of the slides you presented, you remember

3 presenting to Mr. Riordan, said that your

4 network was male skewed, correct?

5       A     I believe that to be correct.

6       Q     And whether or not you presented

7 that TV competitive set slide to Mr. Riordan,

8 the TV competitive set slide was part of what

9 you're calling the master deck, correct?

10       A     Yes.

11       Q     And among the business records of

12 WealthTV, correct?

13       A     Yes.

14       Q     And among the slides that could be

15 used by either you or your affiliate sales

16 force in making presentations to potential

17 distributors of programming, correct?

18       A     I believe that master set was only

19 maintained on my computer and was not

20 distributed to other people.

21       Q     That's your testimony?  How did

22 they get slides?  They had to go to you for
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1 slides?

2       A     They had standard presentations

3 that they were allowed to give.

4       Q     And you can't testify under oath

5 one way or the other whether you used the TV

6 competitive slide with another customer?

7       A     I don't recall doing so.  I can't

8 testify one way or the other.  I agree with

9 you.

10       Q     And you certainly can't testify

11 that you never did?

12       A     Yes.

13       Q     And in 2008, when you searched

14 your business records, the TV competitive set

15 slide that you say you didn't present to Mr.

16 Riordan, was still in your master deck, was it

17 not?

18       A     It was saved on the computer, yes.

19       Q     In the master deck, right?

20       A     In a main master deck, yes.

21       Q     Let's move on.

22             MR. COHEN:  Your Honor, would this
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1 be a convenient time for a break?

2             JUDGE SIPPEL:  It's almost --

3 well, it's about 5 to 11, roughly. Yes, let's

4 take a break and come back at roughly 10

5 after.  Thank you.

6             We're in recess.  Same

7 instruction.

8             THE WITNESS:  Yes, Your Honor.

9             (Off the record.)

10             JUDGE SIPPEL:  All right.  We're

11 back on the record.  I suppose you probably

12 all have received these, too, but I did

13 receive some more papers relating, I guess, to

14 Mr. Kersey?

15             MR. COHEN:  No, Your Honor.  I

16 mean, we'll deal with this when Mr. Herring is

17 done.

18             JUDGE SIPPEL:  Am I right that

19 that's what they're proffered as, or are

20 supposed to be?

21             MR. COHEN:  Yes.  They were

22 emailed to us, and I know Ms. Wallman
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1 apologized for the omission.  I don't think it

2 was intentional, but whenever we deal with

3 Kersey, I'm, obviously, going to need some

4 time to look at these exhibits.

5             JUDGE SIPPEL:  I understand.

6             MR. COHEN:  They were emailed to

7 us while we were in courtroom this morning.

8             JUDGE SIPPEL:  I just want to just

9 be sure that I'm on - 

10             MR. COHEN:  We don't have any hard

11 copies, no.  

12             JUDGE SIPPEL:  You don't have any

13 hard copies?

14             MR. COHEN:  No. 

15             JUDGE SIPPEL:  Do you want these?

16             MR. COHEN:  We'll wait until the

17 break.  

18             MS. WALLMAN:  The hard copies are

19 on the way.

20             MR. COHEN:  Yes, we'll wait.  We

21 have plenty to do for the moment.

22             MS. WALLMAN:  I apologize, Your
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1 Honor, for the omission of the exhibits.  They

2 were intended to be filed last night with the

3 declaration.

4             JUDGE SIPPEL:  Oh, with Mr.

5 Kersey?

6             MS. WALLMAN:  Yes.

7             JUDGE SIPPEL:  Thank you very

8 much.  Save apologies for when we have to talk

9 about this.  We won't argue about it, when we

10 have to discuss - 

11             MS. WALLMAN:  I'll apologize again

12 then.

13             JUDGE SIPPEL:  No, you've done --

14  no, this will carry-over.  This is a carry-

15 over apology.  Thanks very much.

16             MR. COHEN:  May I resume, Your

17 Honor?

18             JUDGE SIPPEL:  Please do, yes. 

19 You're still under oath, sir.

20             BY MR. COHEN:  

21       Q     Mr. Herring, do you recall that

22 you made a presentation to Forbes in December
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1 of 2004?

2       A     Yes.

3       Q     And that, actually, is something

4 that resulted in that pilot that you showed me

5 on one of the slides.  Right?  A sponsorship

6 by Forbes of some kind?

7       A     We ended up running a pilot.  The

8 presentation to Forbes I think came after.

9       Q     Okay.  Let me show you a letter

10 that you sent to someone named Bill Baker on 

11 - I don't know whether this is a final, or not

12 - and it's dated December 9th, 2004.  And it's

13 been admitted into evidence as Wealth Exhibit

14 113.

15             JUDGE SIPPEL:  Thank you.  This is

16 actually in evidence.  Is that correct?

17             MR. COHEN:  Yes, Your Honor

18             JUDGE SIPPEL:  Thank you.  

19             MR. MILLS:  Which exhibit is that?

20             MR. COHEN:  Wealth 113.  

21             BY MR. COHEN:  

22       Q     Now, Mr. Herring, is this a letter

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3178

1 that you wrote to Mr. Baker on or about

2 December 9th?  Do you know whether this is a

3 final or a draft?

4       A     I don't.  My best estimate is it's

5 probably a final.  

6       Q     Okay.  Let me tell you why I'm

7 confused, let me show you the next document. 

8 Maybe you can clear this up for me.  Which is

9 a presentation to Forbes dated December 16th,

10 2004, and this is in evidence as Time Warner

11 Cable Exhibit 4.  

12             JUDGE SIPPEL:  This is in?

13             MR. COHEN:  Yes.  It's Time Warner

14 Cable Exhibit 4.

15             JUDGE SIPPEL:  Thank you.  Are

16 these PowerPoints?  Is that what they're

17 generically referred to?

18             MR. COHEN:  Yes.

19             JUDGE SIPPEL:  Thank you.

20             MR. COHEN:  I call them decks, but

21 it's the same thing.

22             JUDGE SIPPEL:  Forbes, this is
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1 Forbes December 16, 2004.  

2             MR. COHEN:  Right.

3             JUDGE SIPPEL:  That's the deck for

4 that, or the PowerPoint.

5             BY MR. COHEN:  

6       Q     I'm going to turn to that deck. 

7 Let me -- go back to the letter, Mr. Herring. 

8 I'm just trying to clear this up.  You write -

9 - who is Mr. Baker?

10       A     Mr. Baker is an independent

11 producer of content, and he writes articles

12 for a number of trades, including a Forbes-

13 owned publication.

14       Q     Okay.  And you see in this first

15 paragraph of Wealth Exhibit 113 that you say,

16 "As you will note in our attached overview

17 presentation, we show Forbes in our Magazine

18 Competitive Set, along with The Robb Report,

19 Architectural Digest, Traveler, Gourmet, and

20 the New Yorker."  Do you see that?

21       A     I do.

22       Q     Now, is Time Warner Exhibit 4 -
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1 there is no attachment, as I understand it,

2 that was produced in discovery - is Time

3 Warner Exhibit 4 the attachment to that

4 letter?  It's dated a week later.  I'm just

5 trying to clarify.

6       A     I don't know.

7       Q     Okay.  Look at Time Warner Exhibit

8 4.  This is a presentation that was made for

9 Forbes?

10       A     Yes.

11       Q     December of `04.  And would you

12 turn, please, to Time Warner Exhibit 4-26.  Do

13 you see that, sir?  TV Competitive Set, we'll

14 recognize the page.  Do you see that, 4-26?

15       A     I do.

16       Q     And do you see that on 4-35

17 there's an end slide that you have testified 

18 about, the other document, 4-35?

19       A     Yes.

20       Q     So, in fact, because there's an

21 end slide at 4-35, page 4-26, the TV

22 Competitive Set, was, in fact, sent to Forbes
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1 on or about December 16th, 2004.  Isn't that

2 so?

3       A     I believe that's correct.

4       Q     Okay.  So you have made

5 presentations that include the TV Competitive

6 Set slide.  Correct?

7       A     I believe that to be correct.

8       Q     It's not just a slide that's in

9 some master deck that went unused at WealthTV. 

10 Correct?

11       A     I would believe that to be

12 correct.

13       Q     All right.  Could you turn to 4-

14 26, sir?  The TV Competitive Set slide

15 compared WealthTV with two men's networks, and

16 two women's networks.  Isn't that so?

17       A     Yes.

18       Q     Did you make this presentation

19 yourself?

20       A     Yes.

21             MR. COHEN:  Okay.  I'm done with

22 that document, sir.
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1             JUDGE SIPPEL:  Can I just ask, I

2 would like clarification for myself.  Is this

3 Competitive Set, that's a slide.  I'm

4 beginning to learn this now.  On 4-26, would

5 you say, was that a custom-built slide for

6 purposes of Forbes, or is that kind of generic

7 slide that you keep for whenever you might

8 want to use it?

9             THE WITNESS:  I think it was a

10 slide given to us by somebody who wanted to

11 sell our advertising.  And I don't recall

12 using this slide, and I don't even understand

13 some things on the slide.  

14             JUDGE SIPPEL:  Well, let me see if

15 I understand that answer, because you say --

16  you have an advertiser, say you use Procter

17 & Gamble, something like that, to sell their

18 products on your program -- in conjunction

19 with your programming.  I don't want to say on

20 your station, but with your programming.  Is

21 that right? Do I have that correct?

22             THE WITNESS:  Yes.
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1             JUDGE SIPPEL:  Or is it really the

2 cable carrier that's looking for the

3 advertising?

4             THE WITNESS:  I think it's both.

5             JUDGE SIPPEL:  All right.  So you

6 have your own advertising that you're

7 compensated for, and then the cable folks have

8 their own.

9             THE WITNESS:  Yes.  To clarify, in

10 an hour, I believe about eight minutes are

11 maintained with WealthTV that we're allowed to

12 put in the advertising.  Approximately two

13 minutes are given to the cable company, where

14 they can sell the advertising.

15             JUDGE SIPPEL:  So, say that again. 

16 So what is the breakdown?

17             THE WITNESS:  Roughly, a show may

18 run 48-50 minutes, and there will be -- if

19 it's 48, there might be two minutes of

20 commercial announcements, what's coming up

21 next, for example.  There's about 10 minutes

22 of advertising time available in an hour.
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1             JUDGE SIPPEL:  Yes.

2             THE WITNESS:  Two minutes per our

3 contracts are given to the cable company,

4 eight minutes are maintained by WealthTV,

5 where we get to put in advertising.

6             JUDGE SIPPEL:  Now, is there any

7 sharing of the advertising fees that are

8 coming in for you, the 8 percent?

9             THE WITNESS:  That can be

10 negotiated, but in our case, no, we don't do

11 that with any of our distribution partners.

12             MR. COHEN:  Your Honor, just so

13 the record is clear, I think you meant to say

14 eight minutes.

15             JUDGE SIPPEL:  Yes, I do mean

16 eight minutes.  Yes.  Okay.  So the cable

17 company gets two, you get eight.  And in your

18 situation there's no -- okay, there's no

19 sharing of the eight.  Now let me come back to

20 this.  This is page 4-26. Now, how would a --

21  your testimony was that one of your

22 advertisers, I said Procter & Gamble, it could
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1 be anybody, let's say ABC Company.  They come

2 in, and they give you this document.  And what

3 are they giving it to you for?  

4             THE WITNESS:  We have an

5 advertising agency solicit WealthTV to

6 represent our advertising, and they put

7 together a PowerPoint presentation in their

8 presentation.  I incorporated their slides

9 into at least one master deck that was

10 available to us, so I could use them, if I

11 wished to use them, modify them, if I wish to

12 modify them.  

13             JUDGE SIPPEL:  Okay.  And it's got

14 a lot of data in here, Golf.  Well, it speaks

15 for itself.  You've got men, women, golf,

16 CNBC, I guess that's a channel.  Right? 

17 Something like that.

18             MR. COHEN:  Your Honor, I could

19 ask a couple of questions.

20             JUDGE SIPPEL:  Well, let me just

21 finish mine, then you go ahead.

22             MR. COHEN:  Then I could clarify
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1 for you.

2             JUDGE SIPPEL:  How do you know

3 what they're giving you is accurate, is

4 reliable?

5             THE WITNESS:  At one point, I

6 assume I understood this slide.  I do not

7 understand it looking at it right now.  

8             JUDGE SIPPEL:  Okay.  Okay.  Then

9 you don't need to go any further.

10             MR. COHEN:  Well, I do want to

11 clarify.

12             JUDGE SIPPEL:  Well, you go ahead,

13 Mr. Cohen.

14             MR. COHEN:  Yes.

15             BY MR. COHEN:  

16       Q     Mr. Herring, I'm puzzled by your

17 answer, you don't understand this slide.  So

18 let's -- because you keep saying that we're

19 going to have to come back to this.  

20             In the Riordan deck, you made a

21 point of saying to me that the slide wasn't

22 presented to Mr. Riordan, and you knew that
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1 because there was an end slide before it.  Is

2 that right?

3       A     That's correct.

4       Q     This is a Forbes presentation that

5 you did, and the end slide comes after the TV

6 Competitive Set.  Correct?

7       A     I believe that to be true.

8       Q     All right.  So you know that this

9 TV Competitive Set slide that you say you now

10 don't understand was in the presentation you

11 made to Forbes.  Correct?

12       A     I believe that to be true.

13       Q     Okay.  And you know what a

14 Magazine Competitive Set is.  Right?

15       A     Yes, I do.

16       Q     All right.  And you don't

17 understand, after five years in the cable

18 business, that the point of a TV Competitive

19 Set is to tell a prospective advertiser which

20 networks you compete with for target audience?

21       A     I understand that.  

22       Q     And what this slide says is that
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1 you competed for target audiences with the

2 Golf Channel, CNBC, HG TV, and BBC America. 

3 Correct?

4       A     It's comparing WealthTV to those

5 channels, yes.

6       Q     All right.  And what the

7 demographic information tells us is that two

8 of these channels, the Golf Channel, which is

9 golf, and CNBC, which is a business channel,

10 have primarily male audiences.  Correct?

11       A     Yes.

12       Q     And that HG TV, which is Home &

13 Garden TV, and BBC America, which is the

14 American version of the British Broadcasting

15 Company, are primarily attracting a female

16 audience.  Correct?

17       A     Yes.

18       Q     And what this slide says is that

19 WealthTV is targeting an audience that

20 overlaps with men's networks, and women's

21 networks.  You didn't understand that?

22       A     No, I don't read that into it.  I
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1 believe when you look at the median age, for

2 example, it shows fifty-eight, and forty-seven

3 fifty-one.  I don't see any correlation that

4 because the logo is in the center, that it's

5 trying to say that WealthTV falls into the

6 center of these audiences.

7       Q     Okay.  You put it in your deck

8 that you sent to Forbes Magazine?

9       A     Apparently.

10       Q     And it's in your master deck?

11       A     It is.

12       Q     And you don't understand it today,

13 but you must have understood it at the time

14 you made the presentation to Forbes.  Right,

15 Mr. Herring?

16       A     I would imagine I understood it

17 enough that it's included.

18       Q     You understood it, didn't you?

19       A     I don't recall understanding it. 

20 And I can't figure it out when I look at it

21 here.

22       Q     All right.  And do you think that
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1 the way that you were trying to convey to

2 Forbes that you had a male skewed network was

3 to compare yourself to Home & Garden TV, and

4 BBC America?

5       A     No.

6       Q     Is there anything in the

7 presentation that you made to Forbes in the

8 demographics that says that you had a male

9 skewed audience?  Anything in Time Warner

10 Exhibit 4 that describes the demographic

11 profile of WealthTV as being principally men?

12       A     No, I'm a little -- no, I don't

13 see anything, but the deck seems to be out of

14 order.  And there's some other things that I'm

15 just trying to figure out.

16       Q     You can remember the order of the

17 deck from four and a half years ago, Mr.

18 Herring?

19       A     Well, generally, the second page

20 would be an agenda.  And the programming is

21 out of line with all the other decks.  There

22 is one slide, that is Time Warner Cable 4-17,
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1 which I do think conveys a message; although,

2 there are no words that say it's male skewed. 

3 I agree.

4       Q     Mr. Herring, just so we're clear. 

5 I didn't present this document out of my

6 files.  You produced it out of your files. 

7 Correct?

8       A     WealthTV produced it, yes.

9       Q     Right.  And the Bates numbers on

10 this document, WTV0014619 through 4653, are

11 sequential, and were placed on this document

12 by WealthTV to tell us that it was a single

13 document kept in your business records in the

14 order in which it's presented in Time Warner

15 Cable 4.  Isn't that so?

16       A     I agree, yes.

17       Q     Let me show you a document that's

18 been received in evidence as Time Warner Cable

19 Exhibit 28.  And it's a presentation by

20 WealthTV to ID Media dated March 7th, 2007.  

21             JUDGE SIPPEL:  This is in the

22 record.
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1             MR. COHEN:  Yes, Judge.

2             BY MR. COHEN:  

3       Q     Now, Mr. Herring, this is a

4 document that was produced, Time Warner Cable

5 Exhibit 28, was produced out of WealthTV's

6 files, was it not?

7       A     It was.

8       Q     Okay.  And you were actually

9 present at the deposition of Mr. Turner, and

10 Ms. McGovern when I showed this document to

11 them.  Correct?

12       A     Yes.

13       Q     All right.  So, at least then, in

14 March of 2009, you saw this document.  Right?

15       A     I don't know if I saw it.  I was

16 aware of it.

17       Q     Okay.

18       A     I did look at it shortly

19 thereafter.

20       Q     Look at the second page of Time

21 Warner Exhibit 28.  

22             MR. COHEN:  I'll wait for His
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1 Honor.  I'm inundating you with paper, Your

2 Honor.  I apologize.  

3             JUDGE SIPPEL:  No, no, no.  This

4 is -- again, we're on?

5             MR. COHEN:  Time Warner Cable - 

6             JUDGE SIPPEL:  This is 28.

7             MR. COHEN:  28, page 2, "What is

8 WealthTV"?

9             BY MR. COHEN:  

10       Q     And, by the way, do you know what

11 ID Media is, Mr. Herring?

12       A     I believe I do.

13       Q     What do you think it is?

14       A     I think ID Media is a company out

15 of New York.  I believe that their specialty

16 is placing direct response and advertisements

17 with television networks.  Primarily,

18 nationally, but probably regionally, also,

19 probably anywhere they can place those ads.

20       Q     And what WealthTV said in its

21 presentation on 28, page 2 -- 28-2, Time

22 Warner Cable Exhibit 28, was that under the
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1 heading, "What is WealthTV", is that it is a

2 "unique network targeting the most affluent

3 viewer 25-60 plus, educated, equal appeal to

4 men and women."  Isn't that correct?

5       A     It is.

6       Q     And that's true, is it not?

7       A     It is not true.

8       Q     Didn't you testify under oath in

9 the Thomas transcript that I gave you

10 yesterday that the target -- that the audience

11 for WealthTV is 25-60 plus?  Isn't that

12 exactly what you said in your testimony?

13       A     I haven't read it, but - 

14             JUDGE SIPPEL:  I'm sorry.

15             MS. WALLMAN:  Objection to the use

16 of the word "target" to make a reference to

17 exhibit.

18             JUDGE SIPPEL:  He's just asking -

19             MR. COHEN:  I'm asking a question.

20             JUDGE SIPPEL:  He's asking a

21 question, but you're paraphrasing the witness'

22 testimony.
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1             MR. COHEN:  All right.

2             JUDGE SIPPEL:  Is that correct?

3             MR. COHEN:  Okay.  Let me - 

4             JUDGE SIPPEL:  Ask him if he

5 agrees with that.

6             MR. COHEN:  Okay.

7             JUDGE SIPPEL:  I think that's what

8 you - 

9             MR. COHEN:  I'll rephrase the

10 question.

11             JUDGE SIPPEL:  Thank you.

12             BY MR. COHEN:  

13       Q     Do you recall that I showed you

14 testimony yesterday in which you testified

15 that the audience for WealthTV was 25-60 plus?

16       A     Yes.

17       Q     And you didn't make any

18 distinction in that testimony between men and

19 women.  Correct?

20       A     I don't recall giving my

21 deposition, and what I said during the

22 deposition.  I believe the statement was 25-
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1 60.

2       Q     I'm puzzled.  You were deposed for

3 three days in 2007 and you don't remember?

4       A     I remember now the deposition.  I

5 don't recall much of it, to be completely

6 honest about it.  I sat in a lot of

7 depositions for that case, and for some

8 reason, I just don't have a strong memory of

9 my deposition.

10       Q     You were able to recount under

11 oath specific discussions with the defendants

12 from 2004.  You testified to that.  Right?

13       A     Yes.

14       Q     And you were deposed -- have you

15 ever been deposed before this case?

16       A     In this case?

17       Q     No, before the Thomas case, had

18 you ever been deposed?

19       A     Yes.

20       Q     How many times?

21       A     That's a good question.  Maybe a

22 couple of times.
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1       Q     Okay.  And you were deposed for

2 three days under oath, and you don't remember. 

3 Is that your testimony?

4       A     No, I remember being deposed now. 

5 I remember where it was at.  I don't have a

6 lot of memory of the questions or answers that

7 I provided, but they should have been as

8 truthful as I could at the time.  So, I would

9 believe anything that I said at that point.

10       Q     And what this ID Media

11 presentation says in March of 2007, is that

12 "WealthTV is a unique network targeting the

13 most affluent viewer, 25-60 plus, educated,

14 equal appeal to men and women."  Correct?

15       A     It does.

16       Q     And this is a business record that

17 was produced out of your files, not out of my

18 files, out of your files.  Correct?

19       A     That's correct.

20       Q     Now, sir, let me show you - 

21             JUDGE SIPPEL:  Would you just wait

22 one minute?
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1             MR. COHEN:  Yes, sir.

2             JUDGE SIPPEL:  I'm -- just one

3 minute.  This is 28, Exhibit 28, TWC Exhibit

4 28-2, and I'm going to -- maybe this is a

5 repetition a bit, but I want to be sure I'm

6 actually clear on this.  It says at 2, it says

7 down the third bullet at the end of that

8 phrase, it says, "Equal appeal to men and

9 women, unique network targeting the most

10 affluent viewers, 25-60, educated, equal

11 appeal to men and women."  Is your testimony

12 today that that statement is not true?

13             THE WITNESS:  That's correct.

14             JUDGE SIPPEL:  Well, how does it

15 get in there if it's not true?

16             THE WITNESS:  I believe that we

17 had a sales person that we hired to solicit ID

18 Media, and he modified presentations.  I know

19 he made a lot of statements that were

20 factually incorrect.  He was with us for about

21 90 days, and I terminated him because of

22 statements he was making that I thought would
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1 get the network in trouble, primarily

2 regarding the number of subscribers.  He

3 embellished, he lied about the number of

4 subscribers we have to advertisers.

5             JUDGE SIPPEL:  Well, do you --

6  when these pitch, I'll call it a pitch,

7 presentations are made in your absence, lets

8 say Mr. Smith is going out to make a

9 presentation in Arizona next week, do you say

10 well, let me see the materials you're going to

11 use, and do you review them?

12             THE WITNESS:  No, I don't.

13             JUDGE SIPPEL:  Well, how do you

14 know what they're doing out there?

15             THE WITNESS:  We try to monitor

16 them.  We give them presentations. Sometimes

17 they modify the presentation.  Sometimes

18 they're faced with having a presentation, and

19 they have to go back and visit the same person

20 for the third time trying to get negotiations

21 going, so they try to not show the same thing,

22 and come up with something new to talk to - 
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1             JUDGE SIPPEL:  Yes, but that's not

2 -- I'm sorry.  I gave you the lead on that. 

3 Let's stop it right there.  But, anyway, this

4 particular person was terminated.  And he had

5 made -- he had misrepresented about your equal

6 appeal to men and women when he was pitching

7 ID Media.  Is that right?

8             THE WITNESS:  I believe that to be

9 correct.

10             JUDGE SIPPEL:  Did you carry --

11  did you get any business out of ID Media

12 after this presentation was made?

13             THE WITNESS:  We did.

14             JUDGE SIPPEL:  And do you have a

15 continuing relationship with ID Media?

16             THE WITNESS:  We do.

17             JUDGE SIPPEL:  What do they think

18 that your target -- what do they think you're

19 targeting now?

20             THE WITNESS:  I believe we've

21 straightened that out and sent out new

22 documents to them.  They're a direct response. 
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1 They simply pay us based on how many units are

2 sold.  An example would be - 

3             JUDGE SIPPEL:  That's okay. 

4 That's good enough.  I'm sorry.  Go ahead, Mr.

5 Cohen.

6             MR. COHEN:  Let me follow-up, Mr.

7 Herring.

8             BY MR. COHEN:  

9       Q     Prior to the time that I showed

10 this document in discovery in this case, were

11 you aware that this ID Media presentation had

12 been made by Mr. Furman with equal appeal to

13 men and women two years earlier?

14       A     I was aware that he was

15 approaching ID Media with a bunch of other

16 companies.  I don't recall seeing this.

17       Q     So, between March 7th, 2007 and

18 March of 2009, you didn't know that ID Media

19 had received a deck from your sales person

20 that said "equal appeal to men and women." 

21 Correct?

22       A     I was aware he was soliciting
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1 them.  I was aware that he was probably

2 providing decks.  I don't recall seeing this

3 at that time.

4       Q     Okay.  I don't think my question

5 is that complicated.  Okay?  You didn't know

6 until I took this document out of my briefcase

7 at the deposition that you attended that this

8 deck had been presented to ID Media saying

9 that there was equal appeal to men and women. 

10 Correct?

11       A     I believe that to be correct.  I

12 don't - 

13       Q     And when you told the Court two

14 minutes ago that you've corrected that

15 information with ID Media, you don't mean back

16 in 2007.  You meant you did it last month.

17       A     No, I don't.  We prepared new

18 documents, and sent it out, and provided it to

19 ID Media.  They know what we're trying to do.

20       Q     When did you do that?

21       A     We have one individual who

22 prepares documents, who's been communicating
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1 with the ID Media, and the documents are

2 correct.

3       Q     Mr. Herring, when did you do that?

4       A     I believe it was done shortly

5 after Mr. Furman left.

6       Q     Did you produce those documents in

7 discovery in this case?

8       A     I think some of them are produced.

9       Q     Did you produce any presentation

10 to ID Media, other than Time Warner Cable

11 Exhibit 28, in the discovery in this case?

12       A     I don't believe so.

13       Q     Is there anything else you haven't

14 produced that you want to talk about today?

15       A     I believe we've produced

16 everything.

17       Q     Well, where are the other ID Media

18 presentations?

19       A     I don't think there's specific

20 presentations that were given.  There's single

21 sheets that were communicated to them, to give

22 them the right information.
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1       Q     Where are those?

2       A     I've seen one of them.

3             JUDGE SIPPEL:  You saw it where?

4             THE WITNESS:  One of them is an

5 attachment showing the subscribers, and

6 correcting the number of subscribers we have. 

7 And I saw that with the Gary Turner documents.

8             BY MR. COHEN:  

9       Q     Now, sir, Gary Turner, what are

10 those?

11       A     There's a document that was

12 provided that shows where our subscribers are,

13 and the total subscriber breakdown that was

14 produced by a gentleman at WealthTV.  I

15 believe it to be factually correct.  And it

16 was produced, because we knew, I knew that the

17 subscriber numbers that this individual was

18 communicating to others was factually

19 incorrect.

20       Q     But just to be clear, you didn't -

21 and this individual, just so we're clear, his

22 name is Roger Furman?
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1       A     Yes.

2       Q     You didn't fire Mr. Furman because

3 he made representations that your network had

4 equal appeal to men and women, did you?

5       A     I let him go for a number of

6 reasons, including he was misrepresenting the

7 network.  But I didn't know specifically - 

8       Q     Mr. Herring, we can do this

9 quickly, or we can spend all day on it.  I

10 think you know what I'm asking you.  When you

11 fired Mr. Furman, you had no knowledge that he

12 had created a document that said that the

13 network had equal appeal to men and women. 

14 Isn't that correct?

15       A     I believe that to be correct.

16       Q     All right.  And he was the person

17 who was representing you in your advertising

18 efforts.  Correct?

19       A     He was, yes.

20       Q     And somehow the person who was

21 responsible for selling advertising for this

22 network apparently came to the conclusion that

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3206

1 it had equal appeal to men and women. 

2 Correct?

3       A     He did.

4       Q     And he was just wrong.

5       A     I don't know if he came to that

6 conclusion.  I don't know if there's a

7 conscious thought process that he went

8 through, but it was wrong, it was wrong

9 information.

10       Q     Have you given us every deck that

11 you have in your files of presentations to

12 advertisers?

13       A     I believe so.  I know we produced

14 6,500 pieces of paper.  I believe we gave

15 everything.

16       Q     Okay.  And what about to

17 prospective distributors of your programming?

18       A     I'm not sure we did that.  I'm not

19 positive.

20       Q     Did you ever make a presentation

21 to Echo Star?

22       A     We've made presentations to Echo
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1 Star.

2       Q     Where are they?  Did you produce

3 them in discovery?

4       A     I don't know.

5       Q     Have you ever seen one?

6       A     I've seen presentations to Echo

7 Star, yes.

8       Q     Do you have them in your files?

9       A     I would have to check.

10       Q     How come I don't have them?

11       A     We've produced all the documents. 

12 Matter of fact, everything off my hard drive

13 was produced.

14       Q     Did you ever make a presentation

15 to Cablevision?

16       A     We've made -- yes.

17       Q     With a deck?

18       A     Yes.

19       Q     How come you didn't produce it in

20 this case?

21       A     I don't know if we did.

22       Q     I'm telling you you didn't.
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1       A     Okay.

2       Q     Do you know why?

3       A     I don't.

4       Q     Did you ever make a presentation

5 to Suddenlink, another cable operator?

6       A     I believe we did.

7       Q     Do you know why you didn't produce

8 it in discovery in this case?

9       A     I don't.

10       Q     Did you make a presentation to

11 AT&T in connection with getting carriage?

12       A     Yes.

13       Q     Do you know why you didn't produce

14 it in this case?

15       A     I do not.

16       Q     Did you make a presentation to

17 Verizon in connection with getting carriage?

18       A     Absolutely.

19       Q     Do you know why you didn't produce

20 it in this case?

21       A     I do not.

22       Q     Are you prepared to testify under
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1 oath that every single one of those

2 presentations that you didn't produce

3 identified your target audience of 25-49 year

4 old upscale men?

5             MS. WALLMAN:  Objection, Your

6 Honor.

7             JUDGE SIPPEL:  What?

8             MS. WALLMAN:  He's the President

9 of the company.  He supervised discovery. 

10 He's being asked now to make representations

11 about the entire body of discovery.

12             JUDGE SIPPEL:  Well, either he

13 answers Mr. Cohen's question, or he answers my

14 questions.  But I think it's a perfectly

15 proper question in light of the foundation

16 that's been made with respect to how this

17 discovery has been handled.  I'm going to

18 overrule the objection, and direct the witness

19 to answer, straightforward, truthfully,

20 unequivocally.  

21             MR. COHEN:  Thank you.

22             THE WITNESS:  Can you restate the
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1 question, please?

2             BY MR. COHEN:  

3       Q     Can you testify under oath that

4 you represented to every distributor for whom

5 we don't have decks that the target audience

6 was 25-49 year old upscale men.  

7       A     I cannot.

8       Q     I'm going to show you a document

9 that's been marked as Cox Exhibit 22 in

10 evidence.  

11             JUDGE SIPPEL:  Does this sound

12 familiar to you, Mr. Beckner?

13             MR. BECKNER:  Excuse me?

14             JUDGE SIPPEL:  Never mind.  

15             MR. BECKNER:  I can't answer that

16 question.

17             JUDGE SIPPEL:  All right.  I was

18 referring to something 12 years ago.

19             MR. BECKNER:  I know.  That's why

20 I can't answer.  

21             JUDGE SIPPEL:  Good reason.

22             BY MR. COHEN:  
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1       Q     Now, sir, Cox Exhibit 22 is a note

2 that you sent to Mr. Wilson, the head of

3 programming at Cox, on March, is it 20th or

4 28th of 2006?  Look at page 2 of Cox Exhibit

5 22.  That's your handwriting, sir?

6       A     It is.

7       Q     And could you read us what you

8 said to Mr. Wilson, and tell me the date, as

9 well.  I can't quite make it out.

10       A     March 28th, 2006 is the date.  It

11 says, "Bob, WealthTV's, "The Boomer Show" with

12 Brian Christie is one of our new series.  We

13 think the series will have very -- will be

14 very strong with a broad audience appeal. I'm

15 interested in your thoughts.  Best regards,

16 Charles."

17       Q     And that was true, that you

18 thought that this show on your network would

19 have a broad audience appeal.  Correct?

20       A     I do.

21       Q     Not limited to 25-49 year old men.

22       A     Absolutely not.
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1       Q     And would you look at page 5 of

2 Cox Exhibit 22.  Is this a promotional piece

3 of paper that Wealth produced in connection

4 with The Boomer Show?

5       A     I think you mean page 6.  Is that

6 correct?

7             MR. MILLS:  It's been referred to,

8 but it's not enclosed, Mr. Cohen.

9             MR. COHEN:  Okay.  I'm apparently

10 looking at a different -- thank you, Mr.

11 Harding.  Let me just -- may I approach?

12             JUDGE SIPPEL:  Yes, you may.

13             MR. COHEN:  Thank you.  

14             JUDGE SIPPEL:  Do you have

15 comment?

16             MS. WALLMAN:  No.

17             MR. COHEN:  I just wanted to get

18 the right page.  I'm sorry.  Thank you, Mr.

19 Mills.  It would be page 5 of Your Honor's

20 then.  Your Honor has the same black and white

21 that I have.

22             JUDGE SIPPEL:  I have it.
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1             MR. COHEN:  Page 6 of the

2 witness', just to make the record clear.

3             JUDGE SIPPEL:  Thank you.  

4             MS. WALLMAN:  Pardon me.  I think

5 you should - 

6             MR. MILLS:  I'm sorry, Your Honor,

7 if you don't have the updated exhibits.

8             MR. COHEN:  No, I handed this to

9 him now, Mr. Mills.

10             MR. MILLS:  Oh, I'm sorry.

11             MR. COHEN:  He's working with what

12 I'm working with.

13             MR. MILLS:  Okay.

14             JUDGE SIPPEL:  I can work with

15 this.  That's okay.  As long as you're telling

16 me what it is.

17             MR. COHEN:  Right.

18             BY MR. COHEN:  

19       Q     Is this a promotional piece that

20 WealthTV created?

21       A     Yes.

22       Q     And this logo at the bottom,
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1 "WealthTV, a family-friendly premiere

2 lifestyle, entertainment, and informational

3 network with broad appeal."  Do you see that,

4 sir?

5       A     I do.

6       Q     That was, in fact, how you

7 publicly described the network in 2006. 

8 Right?

9       A     Yes, at times.  Yes.

10       Q     Often.  Correct?

11       A     Often, yes.

12       Q     Right?  And the way that you

13 described the network, "family-friendly with

14 broad appeal", that was your way of saying

15 that your network is skewed towards males?

16       A     No.

17       Q     Was that information accurate - 

18       A     Yes.

19       Q     -- that you were a family-friendly

20 network with broad appeal?

21       A     Yes, I'm sorry.  Yes.

22       Q     Thank you.  
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1             JUDGE SIPPEL:  Well, is it -- it's

2 family-friendly.  Is that the representation? 

3 I mean, it says it here.  I see that.  Is that

4 what you think your programming is, family-

5 friendly?

6             THE WITNESS:  Yes, most of the

7 programming is family-friendly.

8             JUDGE SIPPEL:  Up until a certain

9 time at night.

10             THE WITNESS:  That's right. 

11 There's a few shows that we strategically

12 place outside of, again I'll use the phrase

13 "normal", what we think our viewing hours

14 where children may see it.  It's not target at

15 families or children, but it should be family-

16 friendly.

17             JUDGE SIPPEL:  I think I

18 understood you to say that at 11:00, it may

19 not be so family-friendly.  Is that -- that's

20 my understanding of what you've testified to. 

21 Is that basically -- well, I can't draw that -

22 - I can't put those words in your mouth, but
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1 it was different than family-friendly after

2 11:00.

3             THE WITNESS:  There are some shows

4 that we place later in the evening.  I don't

5 know if it's 11:00 precisely, but we place

6 later in the evening because the content we

7 don't believe is family-friendly.

8             JUDGE SIPPEL:  Well, isn't it kind

9 of important to know whether you're showing -

10 what was the program, "Envy"?

11             THE WITNESS:  "Envy."

12             JUDGE SIPPEL:  At 10:00, or 11:00.

13             THE WITNESS:  I think it is

14 important.  I just don't know.

15             JUDGE SIPPEL:  Well, who knows if

16 that -- if it's that important to you, who

17 does know?

18             THE WITNESS:  We have programming

19 people that program the channel, as far as the

20 time slots.  We've instructed them put it

21 outside certain time frames.  I just don't

22 recall what the parameters are.
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1             JUDGE SIPPEL:  So some -- what

2 would you call them, a producer, somebody

3 who's responsible for this material being

4 shown at a certain time, has that instruction

5 in advance from you?

6             THE WITNESS:  Yes.

7             JUDGE SIPPEL:  Is it like written

8 out for him, or does he just -- he knows about

9 it through your discussions, or what?

10             THE WITNESS:  We've had meetings. 

11 We've asked them to take the one specific

12 show, "Envy", and insure it's outside of a

13 certain time frame, so it's seen in the late

14 evening.  I just don't recall as I sit here

15 today the exact time frame it is.

16             JUDGE SIPPEL:  And would that be

17 the cable company that would be getting those

18 instructions from you?

19             THE WITNESS:  No.

20             JUDGE SIPPEL:  Just your inside

21 people, who control that.

22             THE WITNESS:  Our internal people
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1 control the scheduling, and the person who

2 does it, regardless of their job title at that

3 point, is acting as a programming scheduler. 

4 And they place the shows in certain time slots

5 based on a number of factors.  One of them

6 that is taken into consideration is when we

7 have a show that we don't believe is family-

8 friendly, we move it outside until the late-

9 late evening.  

10             JUDGE SIPPEL:  Late-late evening,

11 but you don't know whether that's 10 or 11.

12             THE WITNESS:  I don't know what

13 the time frame is.

14             MR. COHEN:  Let's clear it up. 

15 Let me give you what I've marked as Time

16 Warner Cable Exhibit 123 for identification.

17             (WHEREUPON, THE DOCUMENT REFERRED

18             TO WAS MARKED AS TWC EXHIBIT 123

19             FOR IDENTIFICATION.)

20             MR. COHEN:  And what I've done is

21 I printed off -- you know that your website

22 has a programming guide for a week's worth of
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1 programming.  Correct?

2             THE WITNESS:  Yes, it has

3 scheduling.

4             BY MR. COHEN:  

5       Q     And if I went to the first page of

6 your website, and I clicked on programming, I

7 could access the week's programming.  Right?

8       A     Yes.

9       Q     Okay.  So let me show you Exhibit

10 123, and that's your programming for the week

11 beginning Monday, April 13th.

12             JUDGE SIPPEL:  This is in the

13 record?  You're making it -- you're offering

14 it now.

15             MR. COHEN:  I will offer it now,

16 Your Honor.

17             JUDGE SIPPEL:  Thank you.  Thank

18 you.  Do you want to - 

19             MR. COHEN:  Just for

20 identification, Mr. Herring.

21             JUDGE SIPPEL:  Thank you.

22             BY MR. COHEN:  
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1       Q     Does Exhibit 123 look like a

2 printout from your website of your programming

3 for the week of April 13th, 2009, April 13th

4 through April 19th?

5       A     It does.

6             MR. COHEN:  I offer it, Your

7 Honor.

8             JUDGE SIPPEL:  Any objection?

9             MS. WALLMAN:  May I have one

10 moment, Your Honor?

11             JUDGE SIPPEL:  Yes, Ms. Wallman.  

12             MS. WALLMAN:  No objection, Your

13 Honor.

14             JUDGE SIPPEL:  Thank you.  Okay. 

15 That's in.  It's identified, and it's received

16 as TWC Exhibit 123.  Thank you.

17             (WHEREUPON, THE DOCUMENT REFERRED

18             TO, PREVIOUSLY MARKED TWC EXHIBIT

19             123 FOR IDENTIFICATION, WAS

20             RECEIVED IN EVIDENCE.)

21             BY MR. COHEN:  

22       Q     Mr. Herring, if you look at page
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1 123-7, that's the programming grid for

2 Saturday, April 18th.  Do you see that?

3       A     Yes.

4       Q     And do you see that "Envy, A Spy

5 in London", is on at 11:00 Eastern Standard

6 Time?

7       A     I do.

8       Q     But it's actually on at 8:00 on

9 the west coast, is it not?

10       A     That's true.

11       Q     Do you have a single feed that you

12 run across the whole country?

13       A     We do.

14       Q     And, so, is your feed geared

15 towards east coast time?

16       A     Yes.

17       Q     So, actually, anybody could watch

18 Envy at 8:00 in the evening if they live on

19 the west coast.

20       A     This episode, yes.

21       Q     Right.  So you don't actually make

22 sure that Envy is on on the late hours all
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1 over the country, do you, Mr. Herring?

2       A     Apparently, not.

3             JUDGE SIPPEL:  Well, okay, I hear

4 that answer, but you said this episode.  Are

5 you trying to make a distinction when you say

6 "this episode"?

7             THE WITNESS:  My understanding,

8 and apparently I am wrong, is that Envy, as a

9 series, was only shown at certain times.  But

10 it may have been the series that we flagged

11 that we think aren't as family-friendly.  I

12 would have to go back and clarify.

13             JUDGE SIPPEL:  You mean, there's -

14 - if I can just be generic, there's a good

15 Envy, and there's a bad Envy?  A clean and a

16 dirty one, or what?

17             THE WITNESS:  There's a couple of

18 shows, episodes, titles, all three words are

19 used interchangeably, at least by me, that we

20 have flagged, that viewers have flagged that

21 are even questionable whether we should have

22 on the network, in my opinion.  We have moved
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1 those -- at least it was my understanding that

2 those shows have been moved.  I know one of

3 them I thought was a Las Vegas Envy, but at

4 this point, I'd have to go back and clarify to

5 make sure I'm right.

6             JUDGE SIPPEL:  Where was that

7 grid?  I'm sorry.  You have to help me find

8 that grid.

9             MR. COHEN:  What I was just

10 referring to, Your Honor?

11             JUDGE SIPPEL:  Yes, please.

12             MR. COHEN:  Yes.  It's page 123-7.

13             JUDGE SIPPEL:  Dash 7.

14             MR. COHEN:  Yes.  It's the

15 programming for April 18th, 2009.

16             JUDGE SIPPEL:  Okay.

17             MR. COHEN:  WealthTV.  Envy is

18 shown at 11:00 Eastern Standard Time, 10:00

19 Central Time, 9:00 Mountain Time, and 8:00 on

20 the Pacific Coast.

21             JUDGE SIPPEL:  I have it.  Thank

22 you.  Okay.  Thank you.
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1             BY MR. COHEN:  

2       Q     And just to follow-up so the

3 record is clear, Mr. Herring, when you say "a

4 series", what you mean is that one single one-

5 hour programming of the show entitled "Envy"

6 is the one that you think had inappropriate

7 material, one or two?

8       A     When I was saying "series", I

9 actually thought the entire Envy series was

10 shown later, but it may just be those

11 episodes.  I'd want to go back and check.

12       Q     All right.  But you wouldn't show

13 at 8:00 on the West coast something that

14 wasn't family-friendly, would you?

15       A     If we are, it was something, and

16 it came to my attention, we would correct it,

17 or I would make sure it was corrected.  I have

18 more uncertainty in my mind after seeing that.

19       Q     Okay.  Well, let me show you

20 another document, see if I can clear up the

21 uncertainty for you.  

22             MR. COHEN:  I've marked as Time
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1 Warner Cable Exhibit 121, it also bears an

2 Exhibit 3 sticker from the deposition of Ms.

3 McGovern, Wealth's expert, the programming

4 grid for the week of March 9th, 2009.

5             JUDGE SIPPEL:  Thank you.  And

6 this is?

7             MR. COHEN:  Time Warner Cable 121

8 for identification, Your Honor.

9             JUDGE SIPPEL:  Okay.  So

10 identified. 

11             (WHEREUPON, THE DOCUMENT REFERRED

12             TO WAS MARKED AS TWC EXHIBIT 121

13             FOR IDENTIFICATION.)

14             BY MR. COHEN:  

15       Q     Now, sir, would you look at page

16 121-7, which is the programming for Saturday,

17 March 14th.  Do you see that, sir?

18       A     I do.

19       Q     And you see that Envy Las Vegas,

20 that's the episode that you were referring to?

21       A     I believe that's one of the

22 episodes.
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1       Q     And it's on midnight on the East

2 coast, but it's actually on at 9:00 at night

3 on the West coast.  Right?

4       A     That is correct.

5       Q     So, in fact, when you testified

6 that you make efforts to make sure that

7 family-friendly programming is only shown in

8 the late hours, that's not true across all

9 time zones, is it?

10       A     If this is the episode I think it

11 is, I would agree with that statement.

12       Q     So, you can't really testify under

13 oath, can you, that Envy is the kind of series

14 that's inappropriate and not family-friendly.

15       A     No, I'm very comfortable that

16 there's episodes of Envy that I find are not

17 family-friendly, and not appropriate.  My

18 understanding was, is those episodes - and I

19 actually thought the series, the entire series

20 was moved, but I am, obviously, incorrect on

21 that.

22       Q     Okay.  Let's move on.  Now, sir,
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1 if I went to your website, in addition to the

2 programming schedule for the week, I will also

3 find a description of the programming on the

4 network, generally.  Right?

5       A     On several of the programs, yes.

6       Q     Short descriptions of 15 or 20

7 shows?

8       A     Yes.

9       Q     Okay.  And let show you - 

10             MR. COHEN:  Well, Your Honor, let

11 me offer Time Warner Cable Exhibit 121 into

12 evidence.

13             JUDGE SIPPEL:  Thank you.  Any

14 objection?

15             MS. WALLMAN:  No.

16             JUDGE SIPPEL:  It's received as

17 Time Warner 121.

18             (WHEREUPON, THE DOCUMENT REFERRED

19             TO, PREVIOUSLY MARKED TWC EXHIBIT 

20             121 FOR IDENTIFICATION, WAS

21             RECEIVED IN EVIDENCE.)

22             MR. COHEN:  Let me show you what

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3228

1 I've marked as Time Warner Cable 102, which

2 is, I believe, and we'll clarify it through

3 the witness, the programming description

4 portion of WealthTV's website.  

5             JUDGE SIPPEL:  This is marked --

6  well, the witness can -- do you recognize

7 this, Mr. Herring?

8             THE WITNESS:  I do.

9             JUDGE SIPPEL:  Identify it as TWC

10 102 for identification.

11             (WHEREUPON, THE DOCUMENT REFERRED

12             TO WAS MARKED AS TWC EXHIBIT 102

13             FOR IDENTIFICATION.)

14             THE WITNESS:  It appears to be the

15 landing page for programming underneath our

16 website.

17             BY MR. COHEN:  

18       Q     And, again, just to clarify, when

19 you go to your website there are a series of

20 what are called buttons - right - on the

21 website, where you can click on and pick

22 different pieces of the website?
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1       A     Yes, tabs.

2       Q     Tabs.  Thank you.  That's better. 

3 There's a home page.  If you go to

4 www.wealthtv.net, you will get to a home page. 

5 Correct?

6       A     That's correct.

7       Q     And if you click on the line on

8 the top of 102 on programming, you will

9 actually get to the pages that comprise Time

10 Warner Cable 102.  Correct?

11       A     Yes.

12       Q     And these are a large number of

13 shows that are actually currently on WealthTV. 

14 Correct?

15       A     I believe so.

16       Q     All right.  And at the top of --

17  you've been involved in the design of the

18 website for the company, have you not?

19       A     Yes.

20       Q     That's something you take an

21 active interest in?

22       A     Yes.
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1       Q     And what you say at the top is

2 that, "WealthTV showcases a wide range of

3 programming designed to have a broad appeal." 

4 Do you see that, sir?

5       A     Underneath programming?  No, I'm

6 not sure where you're at. I'm sorry.

7       Q     I'll read the second sentence in

8 its entirety.  "From programs and private

9 jets, and exotic first-class travel, to the

10 intellectual discussion of money and

11 philanthropy, WealthTV showcases a wide range

12 of programming designed to have a broad

13 appeal."  Do you see that, sir?

14       A     I do.

15       Q     And that's accurate.  Correct?

16       A     I believe so.

17       Q     And you don't describe your

18 programming on your website as being targeted

19 at men, do you?

20       A     We do not.

21             MR. COHEN:  I offer Exhibit 102,

22 Your Honor.
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1             JUDGE SIPPEL:  Any objection?

2             MS. WALLMAN:  No, Your Honor.

3             JUDGE SIPPEL:  Okay.  That's --

4  102 is received at TWC 102.

5             (WHEREUPON, THE DOCUMENT REFERRED

6             TO, PREVIOUSLY MARKED TWC EXHIBIT

7             102 FOR IDENTIFICATION, WAS

8             RECEIVED IN EVIDENCE.)

9             JUDGE SIPPEL:  Can I just -- I

10 want to clarify.  You called this a landing

11 page?

12             THE WITNESS:  Yes, landing page.

13             JUDGE SIPPEL:  Is that kind of an

14 inside thing, or phrase, or something?

15             THE WITNESS:  I think, at least my

16 description of the websites is generally

17 there's a primary page, which I would describe

18 as a home page.  That's the first page that

19 pops up when you go to a website.

20             JUDGE SIPPEL:  All right.

21             THE WITNESS:  And then you can

22 hit, I would call them tabs on our page, and
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1 it will take you to another page, which I

2 would call this the landing page for

3 programming.  I don't know if that's

4 consistent, but that's my terminology.

5             JUDGE SIPPEL:  Okay.  Does anybody

6 else -- this has really got nothing to do with 

7 -- but I never heard that before.  Is that

8 used as kind of an inside thing, or is it just

9 your's?

10             THE WITNESS:  I think it's

11 generally accepted terminology.  I don't know

12 if that's - 

13             JUDGE SIPPEL:  That's all right.

14             MR. COHEN:  I've heard it before.

15             JUDGE SIPPEL:  You have?

16             MR. COHEN:  Yes.

17             JUDGE SIPPEL:  All right.

18             MR. COHEN:  I think what Mr.

19 Herring is trying to say, and you can correct

20 me, Mr. Herring, is that you -- there's a

21 first page.  You have the choice to go to a

22 number of pages, and this is one of the pages
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1 you can go to from the home page.

2             THE WITNESS:  Yes.  And those

3 secondary pages are generally called landing

4 pages.

5             JUDGE SIPPEL:  Okay.

6             BY MR. COHEN:  

7       Q     And one of the other secondary

8 landing pages on your website is something

9 called, "A Call Center training sheet." 

10 Correct?

11       A     Yes.

12       Q     Let me show you that, which I've

13 marked as Time Warner Cable Exhibit 111 for

14 identification.

15             JUDGE SIPPEL:  That's identified -

16 - can we identify it right now?  I will

17 identify it right now.  It's just the one

18 sheet, nothing on the back.

19             (WHEREUPON, THE DOCUMENT REFERRED

20             TO WAS MARKED AS TWC EXHIBIT 111

21             FOR IDENTIFICATION.)

22             MR. COHEN:  Yes, Your Honor.  And,
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1 again, I'm going to try to make a record, Your

2 Honor, so you'll understand what this is.

3             BY MR. COHEN:  

4       Q     Time Warner Cable Exhibit 111, the

5 Call Center Training Sheet, this is a sheet,

6 an informational sheet that Wealth has created

7 to assist cable operators and other

8 distributors of its programming in training

9 its personnel about WealthTV, if they get

10 questions from subscribers.  Right?

11       A     Yes.

12       Q     So, for example, you are carried

13 on Verizon.  Right?

14       A     Yes.

15       Q     And Verizon has a Call Center,

16 that if I'm a Verizon subscriber for their

17 video service, I might call them up and have

18 a question.  Right?

19       A     They must, yes.

20       Q     Right.  And WealthTV gives this to

21 its distribution partners so that they can

22 answer questions, the distribution partners,
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1 about WealthTV.  Right?

2       A     Yes.

3       Q     And did you write Time Warner

4 Cable Exhibit 111?

5       A     I don't know if I wrote it, but I

6 was involved in it, and I'm aware of it.

7       Q     And the way WealthTV instructs its

8 distributors to describe its programming is as

9 set forth in this document.  Right?

10       A     Yes.

11       Q     Who does WealthTV appeal to?  Do

12 you see that, sir, the next to last question

13 on the top-half of the page?

14       A     I do.

15       Q     "WealthTV's inspirational

16 programming lineup has a broad appeal across

17 all demographics allowing viewers to enjoy the

18 American dream now via their television. 

19 WealthTV's programming lineup is highly

20 entertaining and family-friendly."  Do you see

21 that, sir?

22       A     I do.
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1       Q     And that description of WealthTV

2 has been on your website for years, has it

3 not?

4       A     It has.

5       Q     All right.  And you understand

6 that demographics includes sex, don't you?

7       A     Yes.

8       Q     Right?  So when you say your

9 programming has a broad appeal across all

10 demographics, you mean a broad appeal to both

11 men and women, do you not, among other things.

12       A     There's appeal to men and women.

13       Q     A broad appeal to men and women.

14       A     I believe so.

15       Q     And a broad appeal across age

16 categories.

17       A     Not all age categories, no.

18       Q     It's accurate, is it not, that

19 your programming has a broad appeal across all

20 demographics?

21       A     Not across all demographics.  A

22 wide demographic, yes, but not all
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1 demographics.

2       Q     Does your document say a wide

3 demographic, or all demographics?

4       A     It says across, "has broad appeal

5 across all demographics."

6       Q     And this is a document that you

7 provide to your distribution partners so they

8 understand what your network is.  Correct?

9       A     Yes.

10       Q     And you haven't gone back and

11 corrected this to say that all demographics is

12 wrong, have you?

13       A     No, we haven't changed this.

14       Q     And then you pick out something

15 called "Programming Highlights", so that the

16 people at the Verizon Call Center, to go back

17 to my example, can know what some of the shows

18 are about.  Right?

19       A     Yes.

20       Q     And you pick out "Wealth on

21 Wheels", that's one of the shows that you

22 discuss in your written direct testimony. 
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1 Right?

2       A     Yes.

3       Q     And then there's a show called

4 "Chic." That's not a men's show, is it?

5       A     I think a lot of the Chic episodes

6 would have more of a women's appeal than a

7 men's appeal.

8       Q     Didn't we see in the decks that

9 you have described Chic distributors as a

10 female skewed show?

11       A     I think so.

12       Q     And "Let's Shop" is one of the

13 shows that you've laid out in your programming

14 highlights so that people at the Verizon Call

15 Center, and other Call Centers, will

16 understand your network.  Right?

17       A     Yes.

18       Q     And you know that's a women's

19 skewed show, don't you?

20       A     I think it is.

21       Q     And the "Ray Lucia Show", that's

22 another show that you picked out?
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1       A     Yes.

2       Q     And the Ray Lucia Show was

3 described in those decks as appealing to both

4 men and women.  Correct?

5       A     It didn't indicate either way in

6 the decks.

7       Q     Right.  Which means it didn't

8 indicate it was male skewed, right?

9       A     It did not.

10       Q     And "Giving Back", that's a

11 philanthropy show.  You're not telling us that

12 the philanthropy show, "Giving Back", is a

13 male skewed show.

14       A     I don't think it is.

15       Q     And "Wealth on Health", we already

16 know from looking at the decks, that's not a

17 male skewed show.  Correct?

18       A     I think it probably is, our

19 "Wealth on Health Services".

20       Q     Even though in the decks in which

21 you made presentations to cable companies you

22 said it wasn't.
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1       A     I saw what you pointed out in the

2 deck.

3       Q     All right.  The deck doesn't say

4 it's male skewed, does it?

5       A     No, it had a W next to it.

6       Q     All right.  And "What To Wear",

7 that's a show that your decks say have a broad

8 appeal.  Right?

9       A     Yes.

10       Q     And "World of Wealth", that's a

11 show that has male appeal?

12       A     I would think it has a strong male

13 appeal.

14       Q     And in your written direct

15 testimony, it talks about some of the shows on

16 WealthTV, did you not?

17       A     I do.

18       Q     How many of these eight shows did

19 you discuss in your direct testimony?

20       A     I mentioned "Wealth on Wheels",

21 "World of Wealth".

22       Q     That's it.  Right?

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3241

1       A     I think I mentioned "Let's Shop".

2       Q     Well, let's not make it a guessing

3 game.  Why don't you turn to page 20 of your

4 written direct testimony, Wealth Exhibit 144.

5             JUDGE SIPPEL:  What page are we

6 on?

7             MR. COHEN:  Wealth Exhibit 144.

8             JUDGE SIPPEL:  I know that.

9             MR. COHEN:  Page 20, Your Honor.

10             JUDGE SIPPEL:  Thank you.  

11             MR. COHEN:  Mr. Herring, while you

12 refresh your recollection, I'll just wait for

13 the Court to get there.  

14             JUDGE SIPPEL:  Tell me the page

15 again.

16             MR. COHEN:  Yes.  Beginning at the

17 bottom of page 20, Your Honor.

18             JUDGE SIPPEL:  Okay.  I hope we're

19 finished with the decks.  

20             MR. COHEN:  We're finished with

21 the decks, Your Honor.

22             JUDGE SIPPEL:  Thank you.  I was
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1 just beginning to learn what they are.  I'm

2 clear.  Thank you very much.  Go forward.

3             BY MR. COHEN:  

4       Q     If you look, sir, at the bottom of

5 page 20, you say, "Five examples of our luxury 

6 lifestyle entertainment programming are

7 highlighted below."  Do you see that at the

8 bottom of page 20?  Try to stay with me, if

9 you can, sir.  

10             MS. WALLMAN:  Objection.  If he

11 wants to look at the document, he should be

12 given the chance to look at the document.

13             JUDGE SIPPEL:  Absolutely.  If you

14 need more time, just let us know, Mr. Herring.

15             THE WITNESS:  I'm on page 20, but

16 the bottom sentence seems to say "the

17 automotive industry".

18             MR. COHEN:  I said the bottom of

19 the page, "Five examples of our luxury

20 lifestyle entertaining programming."  Do you

21 see that, the next to the last paragraph.

22             THE WITNESS:  Are you on page 20,
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1 sir?

2             MR. COHEN:  Yes.  Do you see that,

3 right above "Wealth on Wheels."  Do you see

4 the last sentence above, "Wealth on Wheels"?

5             THE WITNESS:  I do.

6             BY MR. COHEN:  

7       Q     And the five examples you gave in

8 your direct testimony were "Wealth on Wheels",

9 that's a male skewed show?

10       A     Yes, it is.

11       Q     "World of Wealth", that's a male

12 skewed show?

13       A     Yes, it is.

14       Q     "Sound Check", is that a male

15 skewed show?

16       A     I don't know.  I don't have a

17 strong opinion. I think it probably skews

18 male, but it's music, so I also realize that

19 may be equally appealing.

20       Q     "The Big Biz Show", and "The Best

21 of Everything", those are the five shows you

22 highlighted?
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1       A     Yes.

2       Q     So, if we go back to the ones that

3 you highlight for the Call Centers, you didn't

4 highlight for the Court in your direct

5 testimony "Chic", did you?

6       A     Not in those five, no.

7       Q     Or "Let's Shop"?

8       A     It's on the following page, 23,

9 but, not.

10       Q     Or "The Ray Lucia Show"?

11       A     I don't even think it's mentioned

12 anywhere in the document.  I agree.

13       Q     Or "Giving Back"?

14       A     Don't think it's mentioned

15 anywhere.

16       Q     Or "What To Wear".

17       A     Yes.  I don't think it's mentioned

18 anywhere in here.

19       Q     So five of the eight shows that

20 are in the programming highlights in your Call

21 Center document, you didn't even discuss in

22 your testimony.  Right?
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1       A     That's correct.

2             MR. COHEN:  Your Honor, I offer

3 111 into evidence.

4             JUDGE SIPPEL:  Which is 111?

5             MR. COHEN:  The Call Center - 

6             JUDGE SIPPEL:  Oh, I see, yes. 

7 Objection?

8             MS. WALLMAN:  No objection, Your

9 Honor.

10             JUDGE SIPPEL:  It's in as TWC 111.

11             (WHEREUPON, THE DOCUMENT REFERRED

12             TO, PREVIOUSLY MARKED TWC EXHIBIT 

13             111 FOR IDENTIFICATION, WAS

14             RECEIVED IN EVIDENCE.)

15             JUDGE SIPPEL:  Let me check my

16 notes and be sure that I've got all of them.

17             MR. COHEN:  We could do that at a

18 break, Your Honor, if you'd like.

19             JUDGE SIPPEL:  Well, I'm making

20 some progress here.  Hold on just a second.

21 No, I'm fine.  I'll rely on our cooperative

22 staff here, and if I need to, let's come back
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1 to it, and we'll do it later.  I think it's

2 all in.  Let's go.

3             MR. COHEN:  Okay.

4             JUDGE SIPPEL:  What time is it? Is

5 that quarter after 12?

6             MR. COHEN:  Yes, Your Honor.

7             JUDGE SIPPEL:  How long do you

8 want to -- why don't we go until 1:00?

9             MR. COHEN:  That's fine.  I don't

10 think I'll be finished by - 

11             JUDGE SIPPEL:  Are you okay?

12             MR. COHEN:  Whatever is convenient

13 for the Court and the witness.

14             JUDGE SIPPEL:  Is 1:00 okay with

15 you, thereabouts?

16             THE WITNESS:  Yes, Your Honor.

17             JUDGE SIPPEL:  How about you,

18 Madam Reporter?  Everybody else?  Okay.  Go.

19             BY MR. COHEN:  

20       Q     Let me show you what we've marked

21 as Exhibit Time Warner Cable 109, which is a

22 press release.
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1             JUDGE SIPPEL:  Go ahead, I'm

2 sorry.

3             MR. COHEN:  Okay.  

4             BY MR. COHEN:  

5       Q     For WealthTV, dated January 5th,

6 2004.  

7             JUDGE SIPPEL:  Are you identifying

8 that at this time?

9             MR. COHEN:  Yes.

10             JUDGE SIPPEL:  Consider it

11 identified.

12             (WHEREUPON, THE DOCUMENT REFERRED

13             TO WAS MARKED AS TWC EXHIBIT 109

14             FOR IDENTIFICATION.)

15             MR. COHEN:  Is a press release of

16 WealthTV's dated January 5th, 2004.

17             JUDGE SIPPEL:  Just one page.

18             MR. COHEN:  Yes, sir.

19             JUDGE SIPPEL:  Nothing on the

20 back.

21             MR. COHEN:  Yes, sir.

22             BY MR. COHEN:  
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1       Q     Now, am I correct, Mr. Herring,

2 that another landing page on your website are

3 historical press releases for WealthTV?

4       A     Yes.

5       Q     And this press release dated

6 January 5th, 2004 was a press release that

7 WealthTV issued before it actually launched,

8 and got on the air.  Right?

9       A     Yes.

10       Q     And it has been maintained on the

11 WealthTV website for five years and some

12 number of months.  Correct?

13       A     Yes.

14       Q     And would you look at the last

15 paragraph above the section that says "About

16 WealthTV", in which the press release says,

17 "WealthTV is scheduled to launch in the summer

18 of 2004."  

19             MR. COHEN:  Are you with me, Your

20 Honor?  I'm sorry.

21             JUDGE SIPPEL:  I am.

22             BY MR. COHEN:  

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3249

1       Q     "WealthTV is scheduled to launch

2 in the summer of 2004.  WealthTV is a

3 lifestyle and entertainment network designed

4 to appeal to a broad market providing a

5 behind-the-scenes look into how the wealthy

6 achieve, live, and enjoy their success."  Do

7 you see that, sir?

8       A     I do.

9       Q     Okay.  And is there anything in

10 that description that would have told the

11 world prior to the launch of WealthTV that the

12 network was targeted at a male audience?

13       A     No.

14       Q     And isn't it true, as this press

15 release says, that WealthTV was, in fact,

16 designed to appeal to a broader market?

17       A     I believe so.

18       Q     Let's shift gears a little bit, if

19 we can, Mr. Herring.

20             JUDGE SIPPEL:  Thank you.

21             MR. COHEN:  I'd like to offer 109,

22 Your Honor.  I'll offer Time Warner Cable 109

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3250

1 into evidence.

2             JUDGE SIPPEL:  Objection?

3             MS. WALLMAN:  No.

4             JUDGE SIPPEL:  Thank you, Ms.

5 Wallman.  It's received.

6             (WHEREUPON, THE DOCUMENT REFERRED

7             TO, PREVIOUSLY MARKED TWC EXHIBIT 

8             109 FOR IDENTIFICATION, WAS

9             RECEIVED IN EVIDENCE.)

10             BY MR. COHEN:  

11       Q     Mr. Herring, is it your claim in

12 this case that the only reason the defendants

13 did not carry WealthTV is because they were

14 affiliated with Mojo?

15       A     I believe that's probably why they

16 didn't carry WealthTV.  I believe that to be

17 true.

18       Q     That's the only reason?

19       A     Over time, early on there might

20 have been other issues, but I believe that to

21 be true.

22       Q     So, it's your testimony under oath
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1 that the only reason that the defendants in

2 this case do not carry WealthTV today is

3 because they were affiliated with iN DEMAND. 

4 Right?

5       A     I believe that's correct.

6       Q     Well, is it correct, or is not

7 correct?

8       A     I think there's -- over time

9 there's different reasons.  Early on, there

10 might have been some reasons, but at some

11 point I believe that they didn't carry us

12 because of Mojo.

13       Q     That's not my question.

14       A     Their affiliations with Mojo.

15       Q     My question is, is it your

16 contention in this case that the only reason

17 why you're not carried on the defendants'

18 cable systems is because of the defendants'

19 affiliation with iN DEMAND?

20       A     I would have to say no.

21       Q     There are, in fact, business

22 reasons not to carry WealthTV.  Right?
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1       A     There's business reasons not to

2 carry WealthTV, yes.

3       Q     And you're not saying, are you,

4 that each of these defendants had no

5 legitimate business reasons for not carrying

6 WealthTV?

7       A     No.

8       Q     And lots of cable and satellite

9 operators who are not affiliated with IN

10 DEMAND have also not carried WealthTV. 

11 Correct?

12       A     That is correct.

13       Q     All right.  You're not carried on

14 DirecTV. We've established that.

15       A     We are not.

16       Q     You're not carried on Echo Star.

17       A     We are not carried on Echo Star.

18       Q     Let me show you a document that we

19 have marked for identification as Time Warner

20 Cable 75 entitled, "MVP Carriage of WealthTV."

21             JUDGE SIPPEL:  This is 75?

22             MR. COHEN:  For identification,
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1 Your Honor.  You reserved on this.

2             JUDGE SIPPEL:  I did?  Well, it's

3 as identified, again, as a reserved document,

4 reserved exhibit.  This is being used on cross

5 examination.  

6             BY MR. COHEN:  

7       Q     Mr. Herring, I want to see if we

8 understand correctly where WealthTV is

9 carried, and where it's not.  It's not carried

10 on Comcast, the largest MVPD.  Correct?

11       A     That's correct.

12       Q     All right. And it's not carried on

13 DirecTV.  Correct, the second largest?

14       A     That's correct.

15       Q     And DirecTV is not affiliated with

16 IN DEMAND, is it?

17       A     It is not.

18       Q     And, in fact, DirecTV sued IN

19 DEMAND trying to get carriage of iNHD, did it

20 not?

21       A     Yes, I wouldn't use the word

22 trying to get carriage, but I understand - 
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1       Q     Brought a carriage complaint.

2       A     Programming carriage complaint.

3       Q     Because they wanted iNHD.  Right?

4       A     Yes.

5       Q     But DirecTV has not concluded an

6 agreement with WealthTV.

7       A     They have not.

8       Q     Why not?

9       A     I don't know.  I'm trying to seek

10 that answer myself.

11       Q     Have you had negotiations with

12 them?

13       A     I've had discussions with them.

14       Q     And have they given you any

15 reasons as to why they won't carry WealthTV?

16       A     No, nothing that's solid in my

17 mind.

18       Q     So, you mean for a MVPD provider

19 with 17 million subscribers, you don't

20 understand why they're not carrying you?

21       A     I do not.

22       Q     They didn't tell you it was
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1 because of the fees that you charged?

2       A     No.

3       Q     They didn't tell you it had

4 anything to do with programming?

5       A     I've heard objections.  They're

6 worried about certain aspects, including

7 programming.

8       Q     What else have you heard?  Have

9 they given you any illegitimate reasons for

10 not carrying WealthTV?

11       A     I don't think so.

12       Q     The third largest MVPD is Dish

13 Network.  Is that right, sir?

14       A     Yes.

15       Q     Okay.  And you're not carried on

16 Dish Network?

17       A     We are not.

18       Q     And you've had some rocky

19 negotiations with Dish Network, have you not?

20             MS. WALLMAN:  Objection;

21 foundation.

22             MR. COHEN:  It's cross
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1 examination, Your Honor.

2             JUDGE SIPPEL:  Do you understand

3 the question?

4             THE WITNESS:  Yes.  I'm just

5 trying to make sure I understood the term

6 "rocky".

7             MR. COHEN:  Let me rephrase.

8             JUDGE SIPPEL:  All right.

9             MR. COHEN:  I'll rephrase.

10             BY MR. COHEN:  

11       Q     Did you have a meeting with Echo

12 Star in their lobby, when they wouldn't let

13 you up to the office?

14       A     No.

15       Q     Did anyone working for you have a

16 meeting in the lobby, where they wouldn't be

17 let up to the Echo Star offices?

18       A     I don't believe so.

19       Q     Did that happen with DirecTV?

20       A     I don't believe so.

21       Q     Has Echo Star agreed -- the Dish

22 Network and Echo Star, they're the same thing. 
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1 Right?

2       A     Yes.

3       Q     Has the Dish Network agreed to

4 carry WealthTV?

5       A     No, they have not.

6       Q     Is the Dish Network affiliated

7 with IN DEMAND?

8       A     They are not.

9       Q     And, in fact, the Dish Network,

10 like DirecTV, brought a program access

11 complaint against IN DEMAND.  Right?

12       A     Yes.

13       Q     Because they wanted to carry iNHD. 

14 Correct?

15       A     I don't know what their intent

16 was.

17       Q     You don't know what - 

18       A     To be honest.

19       Q     Fair enough.  Fair enough.  But,

20 in any case, they're not carrying WealthTV.

21       A     They're not carrying WealthTV.

22       Q     And DirecTV is not affiliated in
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1 any way with IN DEMAND.  Correct?

2       A     I believe that to be correct.

3       Q     Time Warner Cable we know is not

4 carrying WealthTV.  Correct?

5       A     Correct.

6       Q     Although, they did do a VOD

7 agreement with you that we're going to talk

8 about.  Right?

9       A     They did a VOD agreement.

10       Q     You actually had a signed

11 agreement for a limited time with Time Warner

12 Cable.  Correct?

13       A     Yes.

14       Q     And Cox, we know, has not done an

15 agreement with you.  Correct?

16       A     That's correct.

17       Q     And Charter, you do have an

18 agreement with.  Correct?

19       A     We do.

20             MR. COHEN:  Your Honor, I think

21 I'm going to go into a couple of things here

22 that involve his Charter agreement, which I
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1 believe are highly confidential under the

2 protective order.

3             MS. WALLMAN:  Yes.

4             JUDGE SIPPEL:  All right.  We're

5 back in Star Chamber.

6             MR. COHEN:  Sorry, Your Honor.

7             JUDGE SIPPEL:  Excuse us.  

8             MR. COHEN:  I mean, I will say for

9 the record, I think both the cable companies

10 and the networks do regard these affiliation

11 agreements as highly confidential. I don't

12 think that there's any dispute between the

13 parties that these documents are truly highly

14 confidential.

15             MS. WALLMAN:  That's correct,

16 during the production and marking phase, there

17 was no controversy between the sides about the

18 treatment of those agreements as highly

19 confidential.

20                (Off mic comments.)

21             JUDGE SIPPEL:  Yes, that's right. 

22 When they were talking points, they were being
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1 excluded from the public.  Go ahead.  I'm

2 sorry.  That's way beside the point.

3             BY MR. COHEN:  

4       Q     Sir, let me show you - 

5             JUDGE SIPPEL:  I am satisfied, by

6 the way, that there is reason to be closed on

7 this.

8             MR. COHEN:  Thank you, Your Honor. 

9 I think it's the only part that - 

10             JUDGE SIPPEL:  I agree.

11             BY MR. COHEN:  

12       Q     Let me show you what's been

13 received as Time Warner Cable 18 in evidence.

14             JUDGE SIPPEL:  Now, this is

15 already in.  Is that correct?

16             MR. COHEN:  Yes, sir.

17             BY MR. COHEN:  

18       Q     Now, take your time and look at

19 this document, sir, but why don't you -- the

20 first question I have for you is just

21 foundational.  Would you agree with me that

22 this is WealthTV's agreement with Charter
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1 Communications, which is the sixth largest

2 MVPD in the country?

3       A     Yes.  I believe it's our

4 agreement, probably not the entire

5 understanding, but it's our primary agreement. 

6 There's been some - 

7       Q     There have been some amendments. 

8 Right?

9       A     Yes, there have.

10       Q     Okay.  And for the moment, I mean,

11 those are actually all in evidence, sir, but

12 I'm not going to ask you any questions about

13 those.  If there's any you want to see, I'll

14 be happy to show them to you, but they don't

15 really pertain to my questions.  

16             Okay.  And if we look at page 24

17 of Time Warner Exhibit 18, this is actually an

18 agreement that was signed by your father as

19 President and CEO?

20       A     Yes.

21       Q     All right.  But you're familiar

22 with this document, are you not?
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1       A     Yes.

2       Q     And the Charter deal is what we

3 call a "hunting license", is it not?

4       A     I'm not trying to get critical,

5 but I would say no.  My understanding of a

6 hunting license is where an agreement is put

7 in place first with corporate, and there is no

8 commitment at the time the agreement is put

9 in, and there is no carriage at the time. 

10 That is - 

11       Q     Okay.  Let me clean it up.  I know

12 exactly what you're saying.

13       A     Okay.

14       Q     I don't think you're fencing with

15 me at all.

16       A     Okay.  And I don't intend to.

17       Q     I understand.

18       A     I just wanted to clarify this.

19             JUDGE SIPPEL:  That's okay.

20             MR. COHEN:  I know exactly what

21 you said.  Okay?  A hunting - 

22             JUDGE SIPPEL:  Point well taken.
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1             BY MR. COHEN:  

2       Q     This agreement with Charter - 

3             JUDGE SIPPEL:  Now, we're talking

4 about, again, 18.

5             MR. COHEN:  Exhibit 18, Time

6 Warner Cable Exhibit 18, was executed on May

7 1st, 2006.  Correct?

8             THE WITNESS:  Yes.

9             BY MR. COHEN:  

10       Q     And the reason why you gave that

11 answer is that you actually had some carriage

12 on some Charter systems prior to the time that

13 you executed a corporate agreement.

14       A     No.

15       Q     Okay.  Did you have carriage on

16 Charter before you had a corporate agreement?

17       A     No.

18       Q     Did you have a corporate agreement

19 with Charter prior to the time you entered

20 into Time Warner Cable Exhibit 18?

21       A     I believe yes.

22       Q     Is that a letter of -- a term
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1 sheet agreement?

2       A     Yes.

3       Q     Is Time Warner Cable 18 the first 

4 full written binding agreement you have with 

5 Charter?

6       A     I would imagine the other ones

7 were binding, especially the launch forms. 

8 This was the first long form agreement that we

9 concluded with charter.

10       Q     Okay.  Well, let's focus on this

11 one then.

12       A     Okay.

13       Q     Okay.  And let's look at Paragraph

14 2, "Grant of Rights" on TWC, Time Warner Cable

15 18-4.

16             JUDGE SIPPEL:  Can I just ask for

17 clarification purpose, why can this not be

18 called a hunting license?

19             MR. COHEN:  I'm going to bring

20 that out, Your Honor.

21             JUDGE SIPPEL:  Thank you.

22             BY MR. COHEN:  
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1       Q     Do you see 18-4, sir, "Grant of

2 Rights", Paragraph 2A?

3       A     Yes.

4       Q     And it says, "Network hereby

5 grants to affiliate and any" -- now, "Network"

6 is you.  Right?

7       A     Yes.

8       Q     And "affiliate" is Charter. 

9 Right?

10       A     Yes.

11       Q     "And any (a) affiliates of

12 affiliate, the non" - problem with lawyers - 

13 "The non-exclusive right, but not the

14 obligation to distribute and sub-distribute

15 the service."  Do you see that?

16       A     Yes.

17       Q     And the language, as you've

18 described yesterday in cross examination of

19 right, but not obligation, is the kind of

20 language you see in a hunting license.

21 Correct?

22       A     That language would be included in
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1 the hunting license.

2       Q     And what language in 2A means -- 

3 and Charter has a lot of systems across the

4 country.  Correct?

5       A     They do.

6       Q     And what the language in Exhibit

7 2A means, Paragraph 2A of Time Warner Cable

8 Exhibit 18, is that Charter, unlike many of

9 your other affiliates, it not required to

10 carry WealthTV on all of its systems. 

11 Correct?

12       A     That's correct.

13       Q     And, in fact, Charter does not

14 carry WealthTV on all of its systems. 

15 Correct?

16       A     That is correct.

17       Q     And you have been trying since

18 before the time of this agreement, and

19 subsequent to this agreement, to get full

20 carriage on Charter.  Right?

21       A     That's correct.

22       Q     And, for example, Charter's
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1 biggest system is in St. Louis?

2       A     I don't know.  I know it's a big

3 system.

4       Q     It's a big system of Charter's?

5       A     Yes.

6       Q     You're not carried in St. Louis,

7 are you?

8       A     We are not.

9       Q     Okay.  Are there any other big

10 systems of Charter on which you're not

11 carried?

12       A     I imagine there are.

13       Q     All right.  And the difference

14 between this affiliation agreement, the

15 Charter agreement, and some of the others, say

16 the Verizon agreement that you have, is that

17 Charter is not obligated to carry you

18 throughout all of its systems, but Verizon

19 carries you everywhere it has service. 

20 Correct?

21       A     That's correct.

22       Q     And a hunting license is a license
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1 which, in part, means that you have the right,

2 but not the obligation to carry.  Correct?

3       A     Yes.

4       Q     And, in that sense, the Charter

5 agreement shares that with what you would

6 define as a hunting license.

7       A     It has that component.

8       Q     And in addition to having the

9 right, but not the obligation to carry,

10 Charter has the right to delete WealthTV from

11 its systems, does it not?

12       A     I'd have to read through it.

13       Q     Why don't you read 2B, "Add and

14 Delete Rights".

15       A     Yes, it has a right to delete.

16       Q     Right.  So that while Charter has

17 the right, but not the obligation, to carry,

18 it also has the right to drop WealthTV from

19 any of its systems, even if it carries them. 

20 Correct?

21       A     Correct.

22       Q     And in this business, and there's
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1 going to be some testimony about this, is that

2 known as "Drop Rights"?

3       A     Deletion Rights, Drop Rights.

4       Q     Would you say they're the same

5 thing, Deletion Rights and Drop Rights?

6       A     Yes.

7       Q     So, Charter has Drop Rights.

8       A     They have Drop Rights.

9       Q     No obligation to carry.  Correct?

10       A     That's correct.

11       Q     And an option, solely at Charter's

12 discretion, to drop you whenever they want. 

13 Right?

14       A     I believe that to be correct.  I'd

15 have to read through the language, but I

16 believe that to be correct.

17       Q     That's your understanding, isn't

18 it, of your Charter agreement?

19       A     As I read it quickly, I think

20 that's correct.

21             MR. COHEN:  Do you want to spend

22 another minute?  This is an important point. 
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1 I don't want to mislead you.  I think that is

2 correct, but why don't you read 2B, and

3 satisfy yourself that I've represented it to

4 you correctly.

5             JUDGE SIPPEL:  Let's go off the

6 record. 2B is a long paragraph.  We'll go off

7 the record until he reads it.

8             (Whereupon, the proceedings went

9 off the record at 12:33:30 p.m., and went back

10 on the record at 12:33:36 p.m.)

11             JUDGE SIPPEL:  Back on the record.

12             BY MR. COHEN:  

13       Q     Okay.  Am I correct that Charter

14 has an absolute right to delete WealthTV in

15 any of its systems?

16       A     I believe that to be correct.

17       Q     At its own discretion.  Correct?

18       A     I believe that to be correct.

19       Q     Can you tell us what percentage of

20 the 5 million Charter subscribers WealthTV is

21 carried on, ballpark.

22       A     I'm sorry.  Can you ask the
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1 question again, please?

2       Q     How many Charter subscribers get

3 WealthTV, approximately?

4       A     Somewhere around 200-300,000.

5       Q     So, out of the 5 million Charter

6 subscribers, WealthTV is carried on systems

7 that are 200,000 to 300,000?

8       A     That's my estimate.  I'd have to

9 go look at reports.

10       Q     But, basically, your understanding

11 is that Charter carries you on about 5 percent

12 of the homes it reaches?

13       A     Actual subscribers I believe are

14 somewhere in that range, probably in the

15 higher end of that range, but somewhere in

16 that range.

17       Q     So more than 90 percent of the

18 Charter subscribers don't get WealthTV.

19       A     That's correct.

20       Q     Even though you've been on Charter

21 systems for almost five years?

22       A     Yes.
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1       Q     Is Charter affiliated with iN

2 DEMAND?

3       A     They are not.

4       Q     Is Charter not extending your

5 carriage, because they're trying to protect

6 Mojo?

7       A     I don't believe so.

8       Q     What's the reasons why you can't

9 get more carriage on Charter?

10       A     Well, right now, I think they're

11 having some severe financial issues.

12       Q     Prior to the bankruptcy they

13 filed.  What were the problems in 2007 and

14 2008?

15       A     In 2007, just to give you an

16 example, and I'm not sure I'm going to have

17 the time frame right, so please bear with me,

18 we were trying to get on a system in the

19 Carolinas, and although there was

20 recommendations to get on those systems, the

21 corporate group had obligations to fulfill

22 with other programming services.  And they
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1 were launching more programming, and they

2 didn't have capacity, so it was a capacity

3 issue.  We eventually got on those systems,

4 but it was delayed until some obligations

5 could be met from a corporate standpoint.

6       Q     In the course of your efforts to

7 expand carriage of WealthTV, haven't you, time

8 and time again, been told by cable systems

9 that they have capacity problems?

10       A     I have.

11       Q     And are capacity problems also

12 sometimes called in this business bandwidth

13 problems?

14       A     Same thing, yes.

15       Q     Same thing.  And one of the things

16 that you heard from Time Warner Cable over the

17 years in various systems is that they had

18 capacity problems.  Correct?

19       A     I've heard that, yes.

20       Q     And you've heard that, in fact,

21 from people who said they liked your

22 programming.  
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1       A     Yes.

2       Q     And you're not disputing, are you,

3 in this case that Time Warner Cable in some of

4 its systems has capacity problems.

5       A     No.  I would imagine they do.

6       Q     As does Comcast?

7       A     I would imagine all cable

8 companies have limited capacity; therefore,

9 there's generally capacity issues.

10       Q     And just to make our record clear,

11 that would be true for Time Warner, Comcast,

12 Cox, and Bright House.  Correct, sir?

13       A     I would agree with that.

14       Q     Now, if we go back to Time Warner

15 Cable Exhibit 75 -- actually, there's one

16 other provision I want to show you, so then I

17 can get through with this agreement.  Then we

18 can open up the courtroom again. 

19             Let me show you in Time Warner

20 Cable Exhibit 18, Paragraph 13.  And,

21 specifically, Paragraph 13F on Time Warner

22 Cable 18-21, that's entitled, "Favorable
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1 Terms."  

2             JUDGE SIPPEL:  What page is that

3 on?

4             MR. COHEN:  18-21, Your Honor. 

5 Paragraph 13F.

6             JUDGE SIPPEL:  18-21.  Okay.

7             MR. COHEN:  At the bottom,

8 "Favorable Terms."

9             JUDGE SIPPEL:  All right.

10             MR. COHEN:  Why don't you read

11 that, Mr. Herring, again, because I want to

12 ask you one or two questions.  I don't want

13 you to breeze through it.  Just let me know

14 when you're ready.

15             JUDGE SIPPEL:  18 to 21,

16 "Favorable Terms."  All right.  Let's go off

17 the record while he reads.

18             (Whereupon, the proceedings went

19 off the record at 12:38:01 p.m., and went back

20 on the record at 12:38:12 p.m.)

21             MR. COHEN:  Thank you, Mr.

22 Herring.
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1             BY MR. COHEN:  

2       Q     Is Paragraph 13F of the Charter

3 agreement, Time Warner Cable Exhibit 18,

4 what's known in this business as an MFN

5 provision?

6       A     I would agree.

7       Q     And MFN means Most Favored

8 Nations?

9       A     Yes.

10       Q     And what Paragraph 13F grants

11 Charter is the most favorable treatment you

12 give with respect to price and terms to any

13 distributor of your programming.  Correct?

14       A     I believe that to be true.

15       Q     So, Charter has a right, but not

16 an obligation, to carry.  Correct?

17       A     Yes.

18       Q     Charter has Drop Rights.  Correct?

19       A     They do.

20       Q     And Charter has an MFN.  Correct?

21       A     They do.

22       Q     And the remedy that you're
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1 proposing in this case, you personally, would

2 not give the defendants the right, but not the

3 obligation, to carry, would it?

4       A     It would not.

5       Q     You want them to have the right,

6 even though Charter has the right, but not the

7 obligation.  Correct?

8       A     That's correct.

9       Q     And you're not offering deletion

10 rights to these defendants that you've granted

11 to Charter, are you?

12       A     No.

13       Q     And you specifically said that

14 these defendants should not have the MFN

15 you've granted Charter.  Isn't that so?

16       A     Yes.

17       Q     Let's go back to Time Warner Cable

18 Exhibit 75.  

19             MR. COHEN:  I think we can open

20 the courtroom, Your Honor.

21             JUDGE SIPPEL:  Thank you.  

22             MS. WALLMAN:  May I have a

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3278

1 clarification.  75, has it been moved in?

2             MR. COHEN:  No.  I've only marked

3 it for identification.

4             MS. WALLMAN:  All right.  Thank

5 you.

6             MR. COHEN:  Thank you.  

7             BY MR. COHEN:  

8       Q     The seventh largest MPVD is

9 Cablevision.  Is that right, sir?

10       A     That is.

11       Q     And you've been trying to get on

12 Cablevision for five years.  Isn't that so?

13       A     Yes.

14       Q     And you've been unsuccessful?

15       A     That's correct.

16       Q     And Cablevision has not been

17 prepared to carry you anywhere that it serves

18 customers.  Correct?

19       A     They don't carry us.  That's

20 correct.

21       Q     And Cablevision is not affiliated

22 with iN DEMAND, is it?
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1       A     I don't believe so.

2       Q     And at one point in the summer of

3 2007, you actually offered Cablevision an

4 agreement with Drop Rights, did you not?

5       A     I may have.  I just don't recall

6 as I sit here.

7       Q     Let me show you what's been

8 received in evidence as Time Warner Cable 40,

9 which is an email exchange between you and

10 Robert Herring, which I believe is your

11 father.  Bobby is the email address of your

12 brother?

13       A     That's correct.

14       Q     Of you and your father, dated

15 August 9th, 2007, Time Warner Cable 40.  

16             JUDGE SIPPEL:  What is this?

17             MR. COHEN:  40, Your Honor.

18             JUDGE SIPPEL:  Number 40.  That's

19 in?

20             MR. COHEN:  Yes, sir.

21             JUDGE SIPPEL:  Thank you.

22             BY MR. COHEN:  
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1       Q     Why don't you have a look at this

2 document.  And I'm going to focus you on the

3 back, the last page, the second page of

4 Exhibit 40.  Let me know when you're ready.

5            (Witness reading document.)

6             JUDGE SIPPEL:  This goes over to

7 the next - 

8             MR. COHEN:  Yes, it carries over,

9 Your Honor.

10             JUDGE SIPPEL:  Back page.  

11             MR. COHEN:  Just let me know when

12 you're ready, sir.  

13             THE WITNESS:  I've read it.  

14             BY MR. COHEN:  

15       Q     Okay.  Now, Exhibit 40 is an email

16 that you sent to your father advising him of

17 the status of your negotiations with

18 Cablevision.  Correct?  On August 9th, 2007?

19       A     On August 8th, yes.  I'm sorry.

20       Q     You are absolutely right, on

21 August 8th.  Your father replied on August 9th. 

22 You're absolutely right.  Is that correct,
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1 sir?

2       A     Yes.

3       Q     And you told him that you have

4 been talking with Tony Cochi, who was the

5 Director of Programming.  Correct?

6       A     Yes.

7       Q     He's somebody who worked for Mr.

8 Montemagno of Cablevision.  Is that right?

9       A     Yes.

10       Q     Thank you.  I'm still not sure I

11 got it right.  And what you learned from

12 Cablevision was that they were not interested

13 in launching you, WealthTV, because there are

14 rates.  Do you see that?

15       A     That's correct.

16       Q     And what they meant by that is

17 that while WealthTV provided for some free

18 period of carriage, as you testified earlier,

19 what your rate card provided was that

20 beginning in 2009, there would be a charge for

21 your high definition service.  Correct?

22       A     Yes.
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1       Q     Okay.  And let me just try to do

2 this slowly.  What you were offering for a

3 period of time was free carriage through 2008. 

4 Correct?

5       A     Yes.

6       Q     And, in fact, people who signed up

7 back in 2004 and 2005 got a number of years of

8 free carriage. Correct?

9       A     Yes.

10       Q     But the rate card always

11 contemplated that there would be a charge for

12 your high definition service beginning in

13 2009.  Is that so, sir?

14       A     There would be a charge for the

15 service.

16       Q     For the service, beginning in

17 2009.

18       A     Yes.  I just want to make the

19 distinction how it's paid, or where it's

20 applied.

21       Q     Okay.

22       A     I think there's some differences
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1 from operator to operator.  But, yes, it was

2 going to become a paid service.

3       Q     It was a paid service, it wasn't

4 going to be free.  Right?

5       A     That's correct.

6       Q     And you aren't going to just pay

7 what's sometimes called -- sometimes people

8 pay cable operators to get on.  Right?

9       A     Yes.

10       Q     All right.  That wasn't your

11 model.  Your model was that you would actually

12 charge cable operators per subscriber.

13       A     That's correct.

14       Q     And what Mr. Cochi told you at

15 Cablevision is, they didn't want to add

16 another pay service.  Right?

17       A     I think what he was telling me is

18 they didn't want to add any more expenses to

19 their lineup.  They didn't want to have any

20 more charges, period.

21       Q     And is Cablevision the only cable

22 operator that's told you that it's concerned
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1 about how much it's going to pay for its

2 programming in the aggregate?

3       A     No.

4       Q     Is Cablevision any differently

5 situated than Time Warner Cable with respect

6 to having to pay for programming?

7             MS. WALLMAN:  Objection; vague.

8             JUDGE SIPPEL:  Let's see if he can

9 handle it.

10             THE WITNESS:  If you can rephrase

11 it.

12             MR. COHEN:  I'll ask you a

13 different question.

14             JUDGE SIPPEL:  Thank you.

15             BY MR. COHEN:  

16       Q     Mr. Herring, don't you know that

17 Time Warner Cable is concerned with what Mr.

18 Cochi called rates, as well as Cablevision

19 being concerned?

20       A     I would imagine as a business that

21 they would be concerned with all expenses,

22 including programming rights.
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1       Q     And that would be true for each of

2 the defendants.  Correct?

3       A     Yes, any business, I think, in

4 general.

5       Q     But, particularly in the cable

6 business.  During your experience in trying to

7 get carriage for WealthTV, what you heard over

8 the course of the years was concern about

9 rates.  Correct?

10       A     There's always concerns about

11 rates, yes.  I don't think there's anything

12 special about it, but there's concerns about

13 costs.

14       Q     And what you were contemplating as

15 a way to try to persuade Cablevision to carry

16 you in the summer of 2007, is that you would

17 give them a long-term agreement with

18 Cablevision having Drop Rights.  Correct?

19       A     Yes.

20       Q     And an MFN.  Correct?

21       A     Yes.

22       Q     Were you successful in the summer
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1 of 2007 in persuading Cablevision to carry

2 you?

3       A     No.

4       Q     Let me show you what's been

5 received in evidence as Time Warner Cable

6 Exhibit 41, which is a series of emails

7 between you and Mr. Cochi in August of 2007.

8             JUDGE SIPPEL:  Are we up on

9 everything?  Let's see.  This one has been

10 received.

11             MR. COHEN:  Yes.

12             JUDGE SIPPEL:  TWC 40.

13             MR. COHEN:  Has already been

14 received, and 41, which we're handing out,

15 Your Honor, is also in evidence.  

16             JUDGE SIPPEL:  Okay.  And what

17 about this one, 75?

18             MR. COHEN:  I haven't offered it

19 yet, Your Honor.

20             JUDGE SIPPEL:  Okay.  Don't lose

21 track of it.

22             MR. COHEN:  No, I'm coming back to
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1 it.  

2             BY MR. COHEN:  

3       Q     Now, again, Mr. Herring, to be

4 fair to you, I'm only interested in the first

5 page, but you should take the time to read the

6 series of correspondence, if you want to

7 refresh your recollection.

8       A     Thank you.

9            (Witness reading document.)

10             MR. COHEN:  Whenever you're ready,

11 Mr. Herring.  Your Honor, I'm only going to

12 focus on the first page.

13             THE WITNESS:  I'm almost there. 

14 Just give me a minute, please.

15             MR. COHEN:  Of course.

16             THE WITNESS:  Okay.  Thank you.  

17             BY MR. COHEN:  

18       Q     Now, this first page is the email

19 that you sent to Mr. Cochi, and his response,

20 after you had conferred with your father about

21 the rights strategy and Cablevision.  Correct?

22       A     Yes.
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1       Q     And what you told Cablevision is

2 you would give them a complete Drop Clause, in

3 effect, a shorter commitment, and no payment

4 commitment.  Do you see that, sir?

5       A     Yes.

6       Q     And what you were saying was that

7 if you launch me now in 2007, it'll be free

8 through the end of 2008, and you could drop me

9 once my rate card gets into effect.  Right?

10       A     Yes.

11       Q     And what he said to you was, "No,

12 we wouldn't even guarantee a launch for you if

13 you gave us the service for free for 10

14 years."  Correct?

15       A     Yes.

16       Q     And is Cablevision affiliated with

17 iN DEMAND?

18       A     They are not.  Not to my

19 knowledge, at least.

20       Q     And the problem that they had was

21 capacity constraints?

22       A     I'm not really sure.
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1       Q     You don't know.

2       A     I'm not sure if it was a

3 negotiating strategy, or what it was, but we

4 didn't make progress.  That's clear.

5       Q     In `07.

6       A     At this time, yes.

7       Q     At any time.  Correct?

8       A     We haven't been launched.  We

9 don't have a carriage agreement.

10       Q     With Cablevision.

11       A     That's correct.

12       Q     Would you go back, sir, to Time

13 Warner Cable Exhibit 75-1.  And after

14 Cablevision is Bright House Networks, and

15 we've heard about them.  We know you don't

16 have carriage.  Right?

17       A     That's correct.

18       Q     And then Verizon Fios, which is a

19 telephone company that's now an MVPD, you do

20 have carriage with them, do you not?

21       A     We do.

22       Q     And the next largest is Mediacom. 
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1 Is that correct, sir?

2       A     It's next on the list.  I don't

3 believe this list to be -- I think Verizon,

4 for example, their numbers are different than

5 what's shown here.

6       Q     What do you think Verizon's

7 numbers are?

8       A     I receive monthly confidential

9 reports.  I believe it to be higher.

10       Q     Okay.  I don't want to get into

11 that.  It's not important for us in this case

12 to go to those confidential reports.

13       A     Thank you.

14       Q     But Mediacom is a large cable

15 operator, is it not?

16       A     They are.

17       Q     Are you carried on Mediacom?

18       A     We are not.

19       Q     Are they affiliated with iN DEMAND

20 or Mojo?

21       A     Not to my knowledge.

22       Q     Are you carried on Suddenlink?
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1       A     We are not.

2       Q     You've met with Patty McCaskill of

3 Suddenlink over the years, have you not?

4       A     I think once or twice, very

5 limited.

6       Q     In St. Louis?

7       A     I don't recall meeting with her in

8 St. Louis.  I have met with her at trade show.

9       Q     At some trade show.

10       A     And I met with her in New York.

11       Q     And you've been trying to get

12 carriage on Suddenlink for some number of

13 years?

14       A     Yes.

15       Q     And you've been unsuccessful.

16       A     That's correct.

17       Q     All right.  And one of the things

18 that Suddenlink told you is that they had

19 capacity problems.  Correct?

20       A     I don't recall, but that would

21 probably be the case.

22       Q     And you are carried on AT&T, and
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1 you are carried on QWEST.  Cable ONE, you've

2 been trying to get carriage on Cable ONE. 

3 Correct?

4       A     Yes.

5       Q     You've been unsuccessful. 

6 Correct?

7       A     That's correct.

8       Q     Cable ONE is not affiliated with

9 iN DEMAND?

10       A     I don't believe so.

11       Q     What's the reason why you can't

12 get on Cable ONE?

13       A     I've heard capacity.

14       Q     Insight we've talked about

15 yesterday.  Right?

16       A     Yes.

17       Q     Now, RCN, is that in New York

18 City?

19       A     I believe they're in Chicago.

20       Q     Chicago.

21       A     New York City, Boston, Washington

22 D.C., Philadelphia, and a small town in
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1 Pennsylvania, Lehigh.  I can't recall it.

2       Q     Probably Lehigh. So, obviously,

3 you're familiar with RCN, more familiar than

4 I am. 

5       A     I am.

6       Q     Do you have a carriage agreement

7 with RCN?

8       A     I do.

9       Q     When did you enter into a carriage

10 agreement with RCN?

11       A     Sometime in early April it was

12 executed.

13       Q     April of 2009?

14       A     Yes.

15       Q     So, in the last couple of weeks.

16       A     Yes.

17       Q     Okay.  And they were willing to

18 carry you, even though you're not carried on

19 Time Warner Cable?

20       A     Yes.

21       Q     And they were willing to carry

22 you, even though you weren't carried on
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1 Comcast?

2       A     Yes.

3       Q     And they were willing to carry

4 you, even though you weren't carried on Cox or

5 Bright House.

6       A     Yes.

7       Q     In fact, you've been continuing to

8 sign up new partners over the last couple of

9 years, have you not?

10       A     We have.

11       Q     And you have been expanding your

12 carriage among other cable operators and

13 telcos, notwithstanding the fact that the four

14 defendants in this case have not agreed to

15 carry you.  Correct?

16       A     Yes.

17       Q     What about Wide Open West, do you

18 still have an agreement with them?

19       A     Yes.

20       Q     Verizon Communications, you don't

21 have an agreement with them, do you?

22       A     I don't believe so.
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1       Q     They're not affiliated with iN

2 DEMAND, are they?

3       A     I don't believe so.

4       Q     And Service Electric, you have an

5 agreement with them still.  Is that right?

6       A     Yes.

7       Q     Atlantic Broadband, are you

8 carried by them?

9       A     No.

10       Q     Are they affiliated with iN

11 DEMAND?

12       A     I don't believe so.

13       Q     And you're still carried on

14 Armstrong?

15       A     I'm not sure. I don't believe so.

16       Q     So, Armstrong has dropped the

17 service?

18       A     Yes.  I believe that to be the

19 correct case.

20       Q     Is Armstrong part of the NCTC?

21       A     Yes.

22             MR. COHEN:  Your Honor, I hate to
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1 do this, but if I close the courtroom now, I

2 promise I won't do it again, if that's okay

3 with Your Honor.  Because to explore that last

4 answer, I need to - 

5             JUDGE SIPPEL:  Under penalty of

6 what?

7             MR. COHEN:  Under penalty of

8 making you angry.  That's enough for me.

9             JUDGE SIPPEL:  All right.  I'm

10 fine.

11             MR. COHEN:  It'll just take a few

12 minutes, and then it will be a natural place

13 for a break.

14             JUDGE SIPPEL:  All right.  You

15 know how to spell his name, ma'am?

16                    (Laughter.)

17             JUDGE SIPPEL:  Okay.  All right. 

18 Let's go.  Thank you.  

19             MR. COHEN:  We'll try to do this

20 in a reasonably efficient way.  

21             BY MR. COHEN:  

22       Q     The NCTC, we've had some
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1 testimony.  That is a group that represents

2 some cable systems that are smaller than the

3 defendants in this case.  Right?

4       A     Yes.

5       Q     And you entered into an agreement

6 with the NCTC way back in 2004.  Correct?

7       A     I believe so.

8             JUDGE SIPPEL:  Is that the co-op?

9             MR. COHEN:  That's the -- exactly,

10 Your Honor.

11             BY MR. COHEN:  

12       Q     Let me show you what's been

13 received in evidence as Time Warner Cable

14 Exhibit 3, which I believe to be your 2004

15 NCTC agreement.

16             JUDGE SIPPEL:  Thank you.

17             THE WITNESS:  I just wanted to say

18 my previous answer was I believe so.  I didn't

19 finish it.

20             MR. COHEN:  I'm sorry.

21             JUDGE SIPPEL:  This is called an

22 Affiliate Term Sheet.  Are we supposed to be
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1 reading on this?

2             MR. COHEN:  I'm going to direct --

3  I'm going to ask the witness a couple of

4 questions.

5             BY MR. COHEN:  

6       Q     Mr. Herring, this was an agreement

7 that you signed with the NCTC in August of

8 2004.  Correct?

9       A     I just want to clarify, I believe

10 there's two agreements here, one that's

11 incomplete, another agreement that's attached

12 to it.  

13       Q     Okay.  Mr. Herring, my problem is

14 this is the way it was produced to us.  See,

15 it has consecutive Bates numbers, so I can

16 only work with what was produced to us in

17 discovery.  Which part is incomplete?

18       A     I believe that what you have here

19 is the first page, 3.1, 3.2, actually, there's

20 a third page, which might be a signature page. 

21 And then you have a new agreement replacing

22 the old agreement, so I think there's one page

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3299

1 missing.  

2             MR. COHEN:  Okay.  I don't think

3 it will affect it, and maybe we can find it at

4 some point and correct the record.  I'm sure

5 it was inadvertent.  Okay? Now, let's just try

6 to do this quickly.

7             BY MR. COHEN:  

8       Q     The NCTC agreement was a hunting

9 license, was it not?

10       A     It was.

11       Q     Right?  And what it meant is that

12 the members of the NCTC could launch you if

13 they wanted to, but didn't have to.  Correct?

14       A     That's correct.

15       Q     And as an inducement to the NCTC

16 members back in 2004 to launch you, what you

17 did was you said if you launch us now in 2004,

18 your carriage will be free for the entire term

19 of this agreement through 2008.  Isn't that

20 so, sir?

21       A     On certain packages, depending on

22 how they carried it, yes.
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1       Q     But that was the inducement. 

2 Correct?

3       A     Yes.

4       Q     It was a way for NCTC members to

5 get free carriage for the entire length of the

6 agreement.  Correct?

7       A     Yes.

8       Q     Do you know how many million

9 subscribers are represented by the NCTC?

10       A     I do not.

11       Q     Can you tell me what fraction of

12 the NCTC members took up your offer of free

13 carriage for five years in 2004?

14       A     It's a very, very small fraction. 

15 I don't know what it is.  

16       Q     A small fraction.

17       A     Yes, the most accurate answer is

18 it's a small fraction, very small.

19       Q     Right.  And even though you were

20 offering carriage for free for the entire term

21 of the agreement on a hunting license basis,

22 you were only able to sign up very few of the

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3301

1 members.  Correct?

2       A     A small fraction of the members, I

3 would agree with that.

4       Q     And do you have a new NCTC

5 agreement that you just signed this year?

6       A     We do.

7       Q     And let me just quickly show it to

8 you, so we all know what it is.  This is Time

9 Warner Cable Exhibit 61 in evidence.  

10             JUDGE SIPPEL:  Thank you.

11             THE WITNESS:  I'm sorry.  What was

12 your question?

13             BY MR. COHEN:  

14       Q     Is this the new -- is Time Warner

15 Cable Exhibit 61 the new NCTC agreement you

16 have?

17       A     Yes.

18       Q     And it's also a hunting license,

19 is it not?

20       A     Yes.

21       Q     Let me ask you a different

22 question.  The NCTC members have the right,
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1 but not the obligation, to carry you. 

2 Correct?

3       A     That's correct.

4       Q     And for those NCTC members that

5 sign up, you've given them an MFN, have you

6 not?

7       A     We have.

8       Q     And if we go back to Exhibit 75,

9 Time Warner Cable Exhibit 75, you've given me

10 the correction on RCN, and you've given me the

11 correction on Armstrong, which used to carry

12 you, but no longer does.  For the remaining

13 entries, is it true that you're not carried by

14 Knology, Midcontinent Communications, Blue

15 Ridge Communications, and Broadstripe?

16       A     It is.

17             MR. COHEN:  Your Honor, I think

18 this would probably be an appropriate time for

19 a break.  I'm right at the end of a line, and

20 this is the last highly confidential document

21 that I will use with the witness.

22             JUDGE SIPPEL:  All right.  So
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1 we're treating TWC 3 and 61 - 

2             MR. COHEN:  As highly

3 confidential, Your Honor.

4             JUDGE SIPPEL:  As highly

5 confidential, but they're also considered

6 together as the co-op, as NCTC relationships

7 with WealthTV.  Is that fair?

8             MR. COHEN:  Yes, Your Honor.

9             JUDGE SIPPEL:  Did I say it right?

10             MR. COHEN:  Absolutely, Your

11 Honor.

12             JUDGE SIPPEL:  All right.  

13             MR. SCHONMAN:  You're still

14 reserved on 75.

15             MR. COHEN:  Your Honor, I'm not

16 going to -- in light of the witness' comments

17 that two of the entries are wrong, I'm not

18 going to offer 75.  And I think the record is

19 -- unless Your Honor would find it useful with

20 the corrections, it was intended to be a

21 demonstrative - 

22             JUDGE SIPPEL:  Let's do it after
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1 lunch.

2             MR. COHEN:  Okay.  It's up to Ms.

3 Wallman.  And we could -- all I wanted to do

4 was to have one piece of paper where there was

5 carriage, and where there wasn't.  And my

6 understanding is that RCN went from no to yes,

7 and Armstrong went from yes to no.  But,

8 otherwise, it's accurate.  But we could do

9 that after lunch.

10             JUDGE SIPPEL:  Yes, I'd like to

11 see it come in that way, unless you have

12 another objection to it, Ms. Wallman.

13             MS. WALLMAN:  I don't have an

14 objection.  I may wish to have it classified

15 under the protective order.

16             JUDGE SIPPEL:  Why is that?

17             MR. COHEN:  I think this is all

18 public information.  Oh, you mean with respect

19 to the carriage?

20             MS. WALLMAN:  Yes.

21             MR. COHEN:  That's up to you.  I

22 would not object, if that's what you'd like.
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1             MS. WALLMAN:  That's what I had in

2 mind, but let me think about it now.

3             JUDGE SIPPEL:  Okay.  We'll do it

4 when we come back from lunch.  And I've got --

5  I mean, I'll set the time for lunch.  101,

6 this is goes back a bit, for Mr. Turner, was

7 identified, but it was never received.  That's

8 the Sportsman Channel printout.

9             MR. COHEN:  Right.  I didn't offer

10 it, Your Honor, because I didn't think he was

11 going to be able to verify the document.  So

12 I think it's not received in evidence.

13             JUDGE SIPPEL:  Purposefully not

14 received.

15             MR. COHEN:  Yes.  I didn't think

16 that I was able to lay the foundation.

17             JUDGE SIPPEL:  All right.  Okay. 

18 So it's withdrawn.  

19             MR. COHEN:  Or marked for

20 identification, but not offered into evidence,

21 Your Honor.

22             JUDGE SIPPEL:  All right. Okay. 
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1 Fair enough.  All right.  I'm just trying to

2 keep track, housekeeping. 

3             MR. COHEN:  Could I raise one

4 other housekeeping question, Your Honor,

5 before we break?

6             JUDGE SIPPEL:  Yes, sir.

7             MR. COHEN:  And we could do this

8 on or off the record.  It's about the timing

9 of the next couple of witnesses.

10             JUDGE SIPPEL:  I think we should

11 do that off the record.  

12             MR. COHEN:  Okay.

13             JUDGE SIPPEL:  Do you want to do

14 it before we break?

15             MR. COHEN:  I'm trying to get some

16 of our witnesses.  What I would -- the way it

17 is - 

18             JUDGE SIPPEL:  Let's go off the

19 record.

20             MR. COHEN:  Yes.

21             JUDGE SIPPEL:  We don't need to do

22 that on the record, do we?
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1             MR. COHEN:  No.

2             JUDGE SIPPEL:  Now we're off the

3 record.

4             (Whereupon, the proceedings went

5 off the record at 1:07:01 p.m.)

6             JUDGE SIPPEL:  Let's go on the

7 record.

8             You are still under oath, Mr.

9 Herring.

10             THE WITNESS:  I understand.  Thank

11 you.

12             JUDGE SIPPEL:  Okay.  Mr. Cohen?

13             MR. COHEN:  Your Honor, I would

14 like to move the admission of Time Warner

15 Cable 75, that summary chart.  And what I

16 discussed with Ms. Wallman off the record is

17 that we would provide an updated version

18 tomorrow which makes the two corrections.

19             JUDGE SIPPEL:  Thank you.

20             MR. COHEN:  The two systems -- a

21 yes becomes a no, and a no becomes a yes.  And

22 then, Your Honor, RCN should be a yes and not

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3308

1 a no, and Armstrong should now be a no and not

2 a yes.

3             JUDGE SIPPEL:  RCN is a --

4             MR. COHEN:  Yes.

5             JUDGE SIPPEL:  -- yes instead of a

6 no.  And what was the other one?

7             MR. COHEN:  Armstrong.

8             JUDGE SIPPEL:  Okay.

9             MR. COHEN:  Is a no instead of a

10 yes.

11             JUDGE SIPPEL:  All right.  Okay. 

12 With those changes, the document is received. 

13 That is, let me see, TWC 75, a one-page chart

14 identified as received at this point.  

15             Thank you.

16             (Whereupon, the above-referred to

17             document, previously marked as TWC

18             Exhibit No. 75 for identification,

19             and was received in evidence.)

20             MS. WALLMAN:  Your Honor, I think

21 what you discussed was you were going to

22 provide a substitute chart.
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1             JUDGE SIPPEL:  I am sorry.  I

2 didn't hear that.

3             MS. WALLMAN:  What we discussed

4 during the break was that Mr. Cohen can

5 provide a substitute chart.

6             JUDGE SIPPEL:  I understand.

7             MS. WALLMAN:  I note that Your

8 Honor has made some handwritten changes.

9             JUDGE SIPPEL:  No, that is for me.

10             MS. WALLMAN:  Yes.

11             JUDGE SIPPEL:  That is just my --

12 that is just my notes.

13             MS. WALLMAN:  Okay.  I have no

14 objection to the exhibit being -- the

15 substitute being introduced.

16             JUDGE SIPPEL:  Okay.

17             MS. WALLMAN:  Or corrected

18 exhibit, rather.

19             JUDGE SIPPEL:  I never put this

20 stuff in the record, you know.  It is just my

21 notes I write on things.  But thank you very

22 much.  No, it -- the substituted version will
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1 come in.

2             Okay.  So are we almost concluded?

3             MR. COHEN:  We have to talk about

4 Time Warner Cable, Your Honor.

5             JUDGE SIPPEL:  Okay.

6             MR. COHEN:  That is what I am

7 going to do now.

8             BY MR. COHEN:

9       Q     Mr. Herring, would you turn to

10 your testimony, just to give us a place, the

11 beginning of page 29 of Wealth Exhibit 144,

12 your written direct testimony?  And, again, I

13 am not going to ask you to read it.  I just

14 want to -- am I correct, that is where you

15 begin to tell about your dealings with Time

16 Warner Cable over the years?

17       A     Yes.

18       Q     And one of the things that you say

19 on page 29, and the following pages, is that

20 you visited a number of Time Warner Cable

21 systems out in the field where they expressed

22 interest in WealthTV, correct?
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1       A     Yes.

2       Q     Now, Time Warner Cable is not the

3 only cable operator where you have received

4 expressions of interest in the field and have

5 been unable to convert that into a corporate

6 carriage agreement, correct?

7       A     Correct.

8       Q     And even for systems such as

9 Charter, where you have a corporate carriage

10 agreement, expressions of interest in the

11 field have not necessarily translated into

12 carriage, correct?

13       A     Correct.

14       Q     So this is a problem that you are

15 identifying with respect to Time Warner Cable

16 from your perspective that you have

17 encountered with multiple operators, correct?

18       A     To some extent, yes.

19       Q     Okay.  Now, sir, you testify on

20 page 30, in the middle paragraph, that for the

21 period 2004 to 2007 you accompanied affiliate

22 sales teams to New York, Texas, North
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1 Carolina, South Carolina, Wisconsin, Ohio, and

2 New England, and there was expressions of

3 interest, right?

4       A     Yes.

5       Q     Okay.  You are not testifying, are

6 you, that every system in New York that you

7 visited was interested in carrying WealthTV?

8       A     No.

9       Q     Nor every system in North

10 Carolina?

11       A     No.

12       Q     Nor in Ohio?

13       A     No.

14       Q     All right.  Nor in Wisconsin?

15       A     I don't know, because I am not

16 sure --

17       Q     Okay.

18       A     -- of how many systems there are

19 in Wisconsin.  I know the one I visited.

20       Q     Let me ask you this.  Do you

21 recall that in 2005, on March 10, 2005, you

22 sent an e-mail to Mr. -- or that WealthTV sent
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1 an e-mail to Mr. Carter of Time Warner Cable

2 kind of summarizing what Wealth's view was of

3 the interest in the various Time Warner Cable

4 systems?  It is a document you are familiar

5 with, right?

6       A     No.  I believe we did that.  I am

7 not familiar with the document.

8       Q     Okay.  Well, let me show you what

9 has been marked in evidence as Time Warner

10 Cable Exhibit 8.

11       A     Thank you.

12       Q     And you can look at the cover e-

13 mail, but what I am particularly interested in

14 is the last page, which is a chart that was

15 prepared by WealthTV.  

16             JUDGE SIPPEL:  These are all

17 related, though?

18             MR. COHEN:  It is, Your Honor.

19             JUDGE SIPPEL:  And this TWC 8 is

20 in evidence, correct?

21             MR. COHEN:  Yes, sir.

22             JUDGE SIPPEL:  All right.
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1             BY MR. COHEN:

2       Q     And if you would look at the chart

3 of TWC 8-3 and tell me if you recognize that

4 as a document that was sent to Time Warner

5 Cable providing what Mr. Wheeler said was the

6 most up-to-date Time Warner contact list

7 detailing comments and level of interest.

8       A     I don't know if it is the most up

9 to date, but it is what was -- appears to be

10 sent.

11       Q     And you have seen this document

12 before?

13       A     I think I have.  I have seen this

14 general summary type document for Time Warner.

15       Q     Okay.  And now, sir, will you

16 agree with me that what Wealth was reporting

17 to Time Warner on March 10, 2005, is that in

18 Wealth's estimation some of the Time Warner

19 systems were interested and some weren't?

20       A     I think that is accurate.

21       Q     And one of the states that you

22 mention as being interested in your statement,
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1 on page 30, was Ohio.  Is that correct?

2       A     Yes.

3       Q     And do you see the entry for

4 Cincinnati, Ohio, on page 3 of Exhibit 8?  It

5 is about 10 or so lines from the bottom, Time

6 Warner Cincinnati, 350,000 subscribers, do you

7 see that line?

8       A     I do.

9       Q     And on the far right column it

10 says "no."  Do you see that?

11       A     I do.

12       Q     What does the "no" mean?

13       A     I think it indicates level of

14 interest.

15       Q     But the Cincinnati system of Time

16 Warner Cable wasn't interested, right?

17       A     That is right.

18       Q     At that point in time.

19       A     Yes.

20       Q     And right above that is Cleveland,

21 430,000 subscribers, do you see that?

22       A     I do.
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1       Q     And next to it there is a listing

2 for someone named Woody Woodward, Division

3 President, do you see that, sir?

4       A     I do.

5       Q     And to the right of that it says

6 "no," meaning that the Cleveland system of

7 Time Warner Cable wasn't interested, right, in

8 2005?

9       A     I think he needed more

10 information, but we marked it as "no."

11       Q     Right.  In your estimation, it was

12 a no at that time.

13       A     At that time, yes.

14       Q     All right.  And another state that

15 you mentioned is North Carolina, right?  And

16 do you see a couple -- just above the entry

17 for Cleveland there are two entries about

18 visits to the Division President and the VP of

19 Marketing in Raleigh, North Carolina, 480,000

20 subscribers?

21       A     Yes, I see that.

22       Q     And that is in another "no"
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1 category, correct?

2       A     It is.

3       Q     Meaning at that point in time, in

4 Wealth's estimation, that system of almost a

5 half a million subscribers was not interested

6 in WealthTV, correct?

7       A     It wasn't sold.  It wasn't -- more

8 work needed to be done.

9       Q     Well, you wouldn't have given up

10 on any of the systems, right?  You weren't

11 prepared to throw in the towel anywhere, were

12 you?

13       A     Not generally.

14       Q     And one of the other states that

15 you mention is South Carolina, right?

16       A     Yes.

17       Q     And do you see an entry down a few

18 from the North Carolina entry that says Time

19 Warner South Carolina, 340,000 subscribers,

20 Wayne Knighton, Division President, and you

21 have a "no" next to that?

22       A     I see it.
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1       Q     So that what Wealth was telling

2 Time Warner on March 10, 2005, was that in

3 Wealth's view the South Carolina system wasn't

4 sold on launching WealthTV at that point in

5 time, correct?

6       A     Yes, at least the feedback from

7 this individual.  Yes.

8       Q     Well, this individual was the

9 President of the division, right?

10       A     Yes.

11       Q     It wasn't some low-ranking person,

12 was it?

13       A     No.

14       Q     Now, in Wisconsin, do you see that

15 there is an entry about in the middle of the

16 page for a Time Warner system in Green Bay,

17 Wisconsin, and a meeting with Kathy Keating,

18 Division President?  Are you able to locate

19 that line?

20       A     Yes, I see it.

21       Q     Between Austin and Waco?

22       A     I see it.
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1       Q     Okay.  And what you told Time

2 Warner Cable is that that system was

3 interested, is that what that says in that

4 shaded area off on the right?

5       A     I believe it is.

6       Q     And could you read the comments

7 that were actually in the document with

8 respect to Green Bay?  "John Lochner wasn't

9 too sure how we would fit with his large

10 farming demos, and they have tight bandwidth

11 for HD.  Interested, once deal is done. 

12 Differentiating themselves from competition is

13 their main focus right now.  Have overbuilder

14 and stiff DBS competition."  Do you see that?

15       A     I do.

16       Q     Okay.  So one of the things that

17 you heard in Green Bay was that there are

18 bandwidth restrictions, right?

19       A     Apparently.

20       Q     And, again, so we are all on the

21 same page, you know, do you not, that there

22 are more cable networks seeking carriage on
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1 cable operators than there are channels

2 available for cable operators to show you.

3       A     Yes.

4       Q     Not everybody gets carriage,

5 right?

6       A     No.

7       Q     And many startup networks haven't

8 gotten nearly as much carriage as you have

9 gotten in the five years you have launched,

10 correct?

11       A     That is correct.

12       Q     All right.  And bandwidth is a

13 concern that you heard at a large number of

14 Time Warner Cable systems, was it not?

15       A     Yes.

16       Q     And you are not contending, are

17 you, that when you were told there were

18 bandwidth constraints at these Time Warner

19 Cable systems that the Time Warner field folks

20 were operating in bad faith?

21       A     I always question when somebody

22 uses the term "bandwidth."  That seems to be
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1 a very generic excuse.  I have actually

2 received an e-mail from someone who was trying

3 to communicate with somebody else.  They

4 weren't aware I was copied on it, and they are

5 explaining how they used bandwidth as an

6 excuse.  So I know it is legitimate.  I also

7 know it is used as an excuse at times for

8 whatever reason.

9       Q     Right.

10       A     So when somebody says "bandwidth,"

11 I tend to -- you know, I recognize it can be

12 an issue.  I also wonder if that is truly the

13 issue.  So I just want to point that out, just

14 to be --

15       Q     Right.  But you are not saying

16 here that these Time Warner folks you said had

17 bandwidth constraints were acting in bad

18 faith.

19       A     No, I am not making that

20 statement.

21       Q     And sometimes when people tell you

22 bandwidth issues is a reason for non-carriage,
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1 that is a lot nicer way of saying "no," isn't

2 it, than "we don't like your programming"?

3       A     You know, I usually -- people will

4 tell you what they think.  They are

5 professionals.  I hope that doesn't happen.

6       Q     You have never had the experience

7 where someone told you they liked the

8 programming but wouldn't carry it?

9       A     I have probably had that

10 experience.

11       Q     Now, one of the states that you

12 mention is New York, right, in your statement?

13       A     Yes.

14       Q     And what you say was that New York

15 City, which is the largest Time Warner Cable

16 system, you have listed in the "interested"

17 box, do you not?  Do you see an entry about

18 eight down from the bottom, 1.5 million, New

19 York, Howard Szarfarc, Division President?  Do

20 you see that?  And you have it down -- it is

21 down -- listed as "interested" on this Wealth

22 document?
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1       A     Yes.

2       Q     Okay.  And then, there is a note

3 that says, "Haven't been able to get feedback

4 from Bob Watson.  New York City very tight on

5 bandwidth," right?

6       A     Yes.

7       Q     And who is Mr. Watson?

8       A     I don't know his specific title,

9 but I believe he overlooks programming for New

10 York maybe marketing.

11       Q     Okay.  And some time subsequent to

12 March of '05 you actually met with Mr. Watson,

13 did you not?

14       A     I did.

15       Q     Okay.  And do you recall Mr.

16 Watson telling you he had bandwidth issues?

17       A     I believe so.

18       Q     And let me just show you a

19 document that we have marked as Time Warner

20 Cable 134 for identification, and it is an e-

21 mail dated Tuesday, September 12, 2006, and it

22 is an e-mail from you to your father, cc'ing
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1 your brother, one page.

2             (Whereupon, the above-referred to

3             document was marked as TWC Exhibit

4             No. 134 for identification.)

5             JUDGE SIPPEL:  It goes over on the

6 other side, too.

7             MR. COHEN:  Two pages.  Thank you,

8 Your Honor.

9             BY MR. COHEN:

10       Q     I think the other side, Mr.

11 Herring, deals with Charter.  So I am focused

12 on the first page, which deals with Time

13 Warner Cable.  Do you recognize Exhibit 134?

14       A     I believe I do.

15       Q     And these are some contemporaneous

16 notes that you made of a meeting with Mr.

17 Watson of Programming in the New York Division

18 of Time Warner Cable, which I gather took

19 place on September 11, 2006, the day before

20 the e-mail, right?

21       A     I am not picking up where -- 

22       Q     I am seeing Tuesday, September
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1 12th is when you sent it, and it says "rough

2 notes from Monday."  Am I reading that

3 correctly?

4       A     I think so.

5       Q     All right.  And you say, "Time

6 Warner, Bob Watson, Programming, New York,"

7 and you did understand by that -- at that

8 point in time that he was in charge of

9 programming for the New York Division of Time

10 Warner, right?

11       A     Yes.  I believe he had that title.

12       Q     Right.  And he was -- just in our

13 parlance, he was a system person rather than

14 a corporate person, correct?

15       A     I recognize that, yes.

16       Q     Right?  Because Time Warner

17 corporate at that point was in Stamford,

18 Connecticut, not in New York City, right?

19       A     Yes.

20       Q     Okay.  And you say, "Bob says has

21 limited bandwidth," right?  That is what he

22 told you?
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1       A     Yes.

2       Q     All right.  And then he says he

3 will add two new HD services, one is ESPN,

4 second is undetermined.  He says that the

5 second channel will be a channel where there

6 is stronger branding than WealthTV.  Do you

7 see that, sir?

8       A     I do.

9       Q     And what he told you in 2006 was

10 that he wanted to launch a channel on the HD

11 tier of Time Warner Cable that had a stronger

12 brand than WealthTV, right?

13       A     I believe that to be correct.

14       Q     And then, down at the summary,

15 about five lines down, you say, "Bob is easy

16 to deal with, friendly, straightforward, and

17 likes WealthTV, but won't push for WealthTV

18 when he is bandwidth constrained."  Do you see

19 that, sir?

20       A     I do.

21       Q     And is that a fair summary of your

22 meeting with Mr. Watson?
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1       A     I believe it is.

2       Q     And what he told you was that he

3 had bandwidth issues, and if he could launch

4 one HD channel other than ESPN he wanted

5 something with a stronger brand name than

6 WealthTV, right?

7       A     Yes.  I believe that was his

8 intent.

9       Q     Now, there is a reference here to

10 a meeting with Mr. Carter.  Do you see that?

11       A     I do.

12       Q     Why don't you turn to -- before we

13 look at that, why don't you turn to page 31 of

14 your written direct testimony, just to put

15 this in context.  And on page 31, in the

16 middle paragraph, under the heading

17 "Expression of Interest," you describe your

18 discussions with Mr. Carter in 2006, and you

19 say, "As summer 2006 came and went, I reached

20 out to Mr. Carter several times, but he stated

21 he was too occupied to find time to conclude

22 an agreement with WealthTV.  And I was
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1 unsuccessful in getting him to engage in any

2 affiliate agreement discussions."  Do you see

3 that?

4       A     I do.

5       Q     Now turn back to Exhibit 134.  You

6 actually met with Mr. Carter on September 11,

7 2006, right?

8       A     I did.

9       Q     And in your summary what you said

10 was, "Mickey gave me all of the time I

11 wanted," do you see that, sir?  Do you see

12 that about seven lines up from the bottom of

13 the page?

14       A     Yes, I do.

15       Q     And when you wrote in your written

16 direct testimony that you couldn't get in

17 touch with Mr. Carter, is it your position

18 that September 11th is not summer?  Is that

19 the point you are trying to make?

20       A     No, I don't think that was the

21 point I was trying to make.  I think the point

22 I was trying to make is we were unable to
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1 engage in discussions, because he was

2 occupied.  From a legal -- or from a work

3 standpoint, he was involved in other

4 agreements.

5       Q     You aren't trying to create the

6 impression on paragraph 31 of your statement

7 that Mickey Carter wouldn't give you the time

8 of day when you said he was occupied, too

9 occupied?

10             JUDGE SIPPEL:  Page 31?

11             MR. COHEN:  31 of his agreement.

12             BY MR. COHEN:

13       Q     "The summer of 2006 came and went. 

14 I reached out to Mr. Carter several times, but

15 he stated that he was too occupied to find

16 time to conclude an agreement with WealthTV. 

17 And I was unsuccessful in getting to engage

18 any affiliate agreement discussions."  You

19 weren't trying to create the impression that

20 Mr. Carter had made himself unavailable to

21 you?

22       A     No, that's not what I was
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1 referring to.

2       Q     And, in fact, he gave -- you met

3 with him on September 11, 2006, and he gave

4 you all the time you wanted, right?

5       A     Yes.  I think I caught him after

6 work.

7       Q     Right.  But you gave you all the

8 time you wanted, right?  You were being

9 accurate in an e-mail to your father, weren't

10 you, in 2006?

11       A     Yes.

12       Q     And what he told you was that he

13 expressed his opinion that WealthTV has a

14 narrow audience and is not as important as an

15 international channel.  "I argued this point,

16 but he is not fully convinced of the value." 

17 Do you remember him telling you that?

18       A     No, I don't.  But I wrote it, so I

19 believe it to be correct.

20       Q     All right.  And you wrote it the

21 day after this meeting took place, correct?

22       A     I did.
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1       Q     And then, you say, "Summary. 

2 Mickey gave me all the time I wanted.  I

3 pushed, beg, gave strong arguments, but I

4 don't see how to move things along any

5 faster."  Do you see that?

6       A     I do.

7       Q     So what Mr. Carter told you in

8 September of 2006 was that he was simply not

9 persuaded that WealthTV had a broad enough

10 appeal from the perspective of Time Warner

11 Cable to warrant launch at that time, isn't

12 that so?

13       A     What I recall Mr. Carter telling

14 me is that he was unable to commit his time

15 focusing in on WealthTV to negotiate a deal,

16 that it was a low priority.  And I remember

17 him making a comment to me at one point that,

18 you know, you can sleep between 2:00 and 3:00

19 a.m., you know, expressing how busy he was.

20       Q     How busy he was.

21       A     Yes.

22       Q     All right.  And but what he said
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1 to you on September 11th wasn't that he was

2 too busy.  He told you that he was not fully

3 convinced of the value of the network,

4 correct?

5       A     Apparently.

6       Q     Okay.  And other cable operators

7 other than Time Warner, and other than these

8 defendants, over the course of the last couple

9 of years, without any disrespect intended for

10 your channel, have told you essentially the

11 same thing, right?

12       A     Yes, over time, sure.

13       Q     Right.  That people -- you know,

14 this is art, not science, and people have

15 different views of the appeal of the network,

16 correct?

17       A     Yes.

18       Q     And some people find it appealing,

19 and some people don't find it appealing, who

20 are not employed or haven't founded WealthTV,

21 right?

22       A     I would think so.
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1       Q     And what Time Warner Cable was

2 saying to you in September of 2006 was they

3 weren't convinced of the value, right?

4       A     Apparently.

5       Q     Well, you are not disputing that

6 you accurately told your father the day after

7 meetings with Time Warner Cable what you were

8 told by Time Warner Cable, correct?

9       A     Yes, I am just not -- I believe

10 this to be accurate.  I am just not sure what

11 he meant or what I wrote -- when I wrote

12 "convinced of value" what it is referring to.

13       Q     "Not as important as an

14 international channel" -- you don't think that

15 -- you don't know what that means?

16       A     I don't know if it was referring

17 to his time or bandwidth or what.

18       Q     But he was telling you that there

19 were legitimate business reasons why Time

20 Warner Cable, at that point in time, wasn't

21 willing to carry WealthTV, from a corporate

22 perspective, correct?
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1       A     Yes, I believe he must have

2 thought it had a narrow audience.

3       Q     Right.  And Mr. Watson on the same

4 day was telling you from a system perspective

5 that, while he liked your programming, if he

6 could only launch two channels because of

7 bandwidth constraints, Wealth just didn't make

8 it onto that list of two, right?

9       A     That is correct.

10       Q     And you are not contending in this

11 proceeding, are you, that those gentlemen were

12 lying to you.

13       A     I don't believe they were.

14       Q     Now, one more thing about

15 Exhibit 134, Mr. Herring.  In the second

16 bullet under "Met with Mickey from 5:30 to

17 6:30," you say, "Can we get a hunting license? 

18 Mickey says that they don't do any short

19 deals, and we will end up doing a long format

20 deal.  Says that a hunting license will take

21 just as long as any deal."  Do you see that,

22 sir?
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1       A     I do.

2       Q     And what you were doing in

3 September of 2006 was that you actually

4 proposed a hunting license to Time Warner

5 Cable, did you not?

6       A     The type of deal that we were

7 talking about in early 2006 was a hunting

8 license, and it continued to be a hunting

9 license at this point.

10       Q     Right.  And you were trying to see

11 if a hunting license could be done more

12 quickly than a long form agreement, right?

13       A     With the short form agreement,

14 yes.

15       Q     And what Mr. Carter told you was

16 that Time Warner Cable doesn't do short for

17 agreements, correct?

18       A     Apparently.

19       Q     And you have done some short form

20 agreements, but you have done lots of long

21 form agreements, right?

22       A     We have done both.
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1       Q     You have done both.  And some

2 cable operators are willing to enter into

3 short form agreements, and some insist on

4 having a full contract, right?

5       A     That is true.

6       Q     Now, in the spring of -- in early

7 2007, you actually entered into a hunting

8 license.

9             MR. COHEN:  Well, Your Honor, let

10 me offer Time Warner Cable 134 into evidence,

11 please.

12             JUDGE SIPPEL:  Thank you.  Any

13 objection?

14             MS. WALLMAN:  No objection.

15             JUDGE SIPPEL:  It is identified

16 and received, Time Warner Exhibit 134.

17             (Whereupon, the above-referred to

18             document, previously marked as TWC

19             Exhibit No. 134 for

20             identification, and was received

21             in evidence.)

22             MR. COHEN:  May I proceed, Your
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1 Honor?

2             JUDGE SIPPEL:  Yes, you may.

3             BY MR. COHEN:

4       Q     Your Honor, in -- Mr. Herring, in

5 early 2007, you heard from Mr. -- is it

6 Playtey (phonetic) or Pleeatey (phonetic) of

7 the San Antonio system of Time Warner?

8       A     I believe he pronounces it Playtey

9 (phonetic).

10       Q     Playtey (phonetic).  All right. 

11 Now, Mr. Pleyte was not a senior person at

12 Time Warner Cable, was he? 

13       A     He was a Programming Marketing

14 Manager -- is I believe his exact title.

15       Q     How old was he when you met him?

16       A     I don't know his age.  I would

17 guess maybe 35.  I am not good at guessing

18 ages.

19       Q     Did you learn a little bit about

20 his background in the course of your dealings

21 with him?

22       A     Not too much.  I know he worked --

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3338

1 would you like me to continue?

2       Q     Yes.

3       A     I know he worked in marketing for

4 the -- I think it's the San Antonio Spurs,

5 some sort of sports team down in the area.  I

6 think it is basketball.

7       Q     It is basketball, and you are

8 exactly right, as I understand it.

9             And, in fact, he had just joined

10 Time Warner Cable shortly before the time he

11 sent you that e-mail telling you he was

12 interested in WealthTV, right?

13       A     I do not know that.

14       Q     Did you find out when he had

15 joined Time Warner Cable?

16       A     No, I don't know when he was hired

17 by Time Warner.

18       Q     But you knew enough from all of

19 your visits at Time Warner Cable to know that

20 he wasn't the senior person on either the

21 marketing side or the sales side or the

22 management side of the Time Warner system in
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1 San Antonio, didn't you?

2       A     Yes, I did.

3       Q     And, in fact, Mr. Pleyte's e-mail,

4 over the course of some period of time,

5 actually led to an agreement between Time

6 Warner Cable and WealthTV, right?

7       A     Yes, an agreement was concluded.

8       Q     Okay.  Well, let's take a look at

9 that agreement.  And that has been received

10 into evidence as Time Warner Cable 26. 

11             And, Your Honor, I still have a

12 document that is marked "confidential," but we

13 are ignoring this confidentiality designation

14 for the purpose of this document.  And I will

15 substitute in the record a version of Time

16 Warner Cable 26 that is not confidential.

17             JUDGE SIPPEL:  So we can just --

18             MR. COHEN:  We can just cross out

19 --

20             JUDGE SIPPEL:  Okay.

21             MR. COHEN:  Exactly.  We can just

22 cross out the "confidential" on the bottom.
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1             JUDGE SIPPEL:  Thank you.  I

2 should have some kind of a bell that I --

3             (Laughter.)

4             Good news.  This is TWC 26, and it

5 is already in evidence, is that correct?

6             MR. COHEN:  Yes, Your Honor.  I

7 thought you would hold my children hostage if

8 I brought another confidential document into

9 the room today.

10             JUDGE SIPPEL:  Next week, but not

11 --

12             (Laughter.)

13             BY MR. COHEN:

14       Q     Now, Exhibit 26 is a document you

15 are familiar with, Mr. Herring, right?

16       A     Yes.

17       Q     And this is the Video on Demand

18 license agreement that you signed -- if we

19 look at 26-6, that has your signature -- that

20 you signed with Time Warner Cable's system in

21 San Antonio, right?

22       A     Yes.
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1       Q     And, actually, this agreement was

2 prepared, as you understood it, by Mr.

3 Goldberg of the corporate office of Time

4 Warner Cable, correct?

5       A     I think so.  I know Scott had the

6 agreement in his possession.  He said it was

7 received from corporate.  I think he was

8 allowed to execute as they wished.

9       Q     Right.  Well, what you know is

10 that in the early part of 2007 Time Warner

11 Cable's Corporate Programming Department did

12 not prohibit the San Antonio Division from

13 entering into this agreement with you,

14 correct?

15       A     That is correct.

16       Q     And, in fact, you first heard Mr.

17 Goldberg's name in connection with this

18 agreement, right?

19       A     Yes.

20       Q     And you know, don't you, that Time

21 Warner Cable corporate was aware of, and

22 assented to, the San Antonio system, entering
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1 into this agreement with WealthTV?

2       A     I think that is true.  I am not

3 positive.

4       Q     But that is your belief, is it

5 not?

6       A     I think so.

7       Q     And you testify in your written

8 direct testimony that you only entered into

9 this agreement because you believed it would

10 be shortly followed by an agreement for linear

11 carriage, right?

12             JUDGE SIPPEL:  Are we still on 31,

13 page 31?

14             MR. COHEN:  That is correct. 

15 Well, actually, Your Honor, I think that part

16 of his testimony is slightly -- is on page 32.

17             JUDGE SIPPEL:  Under the Time

18 Warner San Antonio?

19             MR. COHEN:  Time Warner San

20 Antonio, right.

21             BY MR. COHEN:

22       Q     And the answer to my question was
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1 that is correct, right?

2       A     If you don't mind, can you just

3 restate the question?

4       Q     Yes, of course.  The question is

5 that, is it -- well, is it your testimony that

6 the only reason that you entered into this

7 agreement, this VOD agreement with Time Warner

8 San Antonio in early 2007, was that you

9 believed that a carriage deal, a corporate

10 carriage deal, was imminent for a linear

11 transmission of your programming?

12       A     I think the right answer is no.

13       Q     Okay.  You entered into this

14 agreement because you thought it was good for

15 WealthTV to get any kind of carriage from Time

16 Warner Cable, didn't you?

17       A     No.

18       Q     You didn't think that this VOD

19 agreement had any value to WealthTV, is that

20 your testimony?

21       A     It had value to WealthTV, maybe in

22 a little bigger picture.  We thought that the
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1 linear carriage was going to take place. 

2 Having HD VOD carriage also has value, but we

3 didn't want to do -- offer the HD VOD without

4 the linear carriage in concluding a deal with

5 Time Warner.

6       Q     But you signed a VOD deal, did you

7 not?

8       A     We did.

9       Q     Is there anything in Exhibit 26

10 that conditioned the VOD deal on linear

11 carriage?

12       A     No.

13       Q     So you signed an agreement with

14 Time Warner Cable provided VOD to San Antonio

15 without any express promise by Time Warner in

16 this agreement that they would give you linear

17 carriage.

18       A     That is correct.

19       Q     And did you think it was important

20 to give to Time Warner Cable in San Antonio

21 your best programming to showcase the network

22 on a Video on Demand basis?
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1       A     What we thought would be the best

2 for what we were trying to achieve at the

3 time, yes.

4       Q     Which was to get carriage?

5       A     I thought carriage was already in

6 the works and was on its way to being

7 concluded at that point.

8       Q     I understand what you thought. 

9 What I am asking you is something different,

10 Mr. Herring.  In early 2007 when you signed

11 this VOD agreement, you had been having

12 meetings -- you or your representatives, had

13 been having meetings with Time Warner Cable

14 for almost three years, right?

15       A     Yes.

16       Q     And this was the first time --

17 Exhibit 26 -- you had ever gotten a signature

18 of anyone from Time Warner Cable on a piece of

19 paper to which WealthTV also affixed a

20 signature, right?

21       A     Yes.

22       Q     So this was a significant event,
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1 was it not, that you went on Video on Demand

2 on Time Warner in San Antonio?

3       A     By itself, no.

4       Q     And did you want to put your best

5 foot forward with Time Warner Cable in San

6 Antonio?

7       A     Yes.

8       Q     And did you want to put on the

9 programming that you thought was good

10 programming and representative of the network?

11       A     No.

12       Q     You didn't.  What kind of

13 programming did you give them?

14       A     What we were trying to do is, at

15 the time, there were no other HD VOD services

16 at all on San Antonio, and what they wanted

17 was instead of what we typically do on VOD,

18 which is put depth with the series, as we do

19 with our digital VOD, they wanted broader

20 shows and more shows to be exhibited to have

21 broader appeal, because we were the only

22 service available on the HD VOD platform for
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1 numerous months.

2       Q     But that was actually your goal,

3 was it not, was to provide a wide variety of

4 content to Time Warner Cable?

5       A     No, that is something Scott and I

6 talked about on what should be exhibited, how

7 we should do it.  And we even created a

8 specific show for this market that aired on

9 the HD VOD.

10       Q     Did the programming that you

11 provided to Time Warner Cable in the VOD trial

12 showcase the men's programs on WealthTV?

13       A     There was programming that in my

14 opinion skews towards men that was exhibited.

15       Q     And there was programming that

16 wasn't, right?

17       A     Absolutely.

18       Q     Let's look at what that

19 programming was.  I am going to show you Time

20 Warner Cable 25 in evidence, which is an e-

21 mail from you to Mr. Pleyte and another Time

22 Warner Cable employee attaching a spreadsheet
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1 with the HD VOD titles that would fire up on

2 March 1, 2007.  

3             Exhibit 25 in evidence.

4             JUDGE SIPPEL:  Thank you.  It is

5 an Excel spreadsheet.  Is that what you have

6 here?  And this is in evidence, isn't it?

7             MR. COHEN:  Yes, it is, sir.

8             JUDGE SIPPEL:  Thank you.

9             BY MR. COHEN:

10       Q     Now, is page 25-3 the initial

11 programs that you provided, WealthTV programs

12 that you provided, to Time Warner in San

13 Antonio?

14       A     I would think so.

15       Q     But you don't have any -- this

16 document, you don't have any reason to believe

17 that this document is inaccurate, do you?

18       A     It is a trivial point.  In

19 general, no.  We had some startup issues that

20 were pretty significant that caused us

21 literally at the last minute to scramble and

22 do a number of things.  So I am not sure this
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1 is a complete, accurate description of what

2 fired up.  But, if not, it is probably pretty

3 close.

4       Q     Well, the spreadsheet that you

5 attached was your spreadsheet programming,

6 right?

7       A     Yes.

8       Q     And let's look at that

9 spreadsheet, page 3 of Exhibit 25.  You sent

10 to Time Warner Wealth on Art.  Do you see

11 that?

12       A     Yes.

13       Q     That is not one of your male

14 skewed shows, is it?

15       A     Andy Warhol.  I don't know which

16 way it would skew.

17       Q     Wealth on Art generally, do you

18 think that is a show that got developed to

19 appeal to a male demographic?

20       A     Depending on what is being

21 featured and what type of art will depend on

22 how it skews.  I don't have specifics on how
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1 that show skews.

2       Q     Let's Shop.  That is one of your

3 women's shows, right?

4       A     I think it skews towards women.

5       Q     All right.  Luxury Goods and

6 Counterfeiting, do you think that is a men's

7 show?

8       A     This one I believe has a lot of

9 counterfeit sunglasses, counterfeit men's

10 watches, and I think counterfeit golf clubs.

11       Q     You can remember that?

12       A     I remember this, yes.

13       Q     This is the only episode of that

14 show?

15       A     I believe it is.

16       Q     And it didn't have any women's

17 products, you are sure of that, under oath?

18       A     No, I am not sure of it.  I recall

19 those three.

20       Q     All right.  Do you recall any

21 women's products?

22       A     I do not.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3351

1       Q     And then, The Boomer Show, two

2 episodes of The Boomer Show, five and six. 

3 That is not a 25 to 49 year-old male skewed

4 show, is it?

5       A     No.  I would say --

6             JUDGE SIPPEL:  What is that?

7             MR. COHEN:  The Boomer Show.

8             JUDGE SIPPEL:  The Boomer Show.

9             MR. COHEN:  Number 5 and number 6.

10             BY MR. COHEN:

11       Q     And then, you sent Time Warner San

12 Antonio The Best of Watches?

13       A     Yes.

14       Q     That is not The Best of Men's

15 Watches, is it?

16       A     I believe it primarily shows

17 Parmigiani watches from Switzerland, which are

18 high-end custom-built men's watches.

19       Q     Do they have any women's watches

20 on the show?

21       A     I do not recall any women's

22 watches on the show.  There may be some
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1 featured in the -- it was a tour, if I recall

2 this correctly, a tour of primarily the

3 Parmigiani watch manufacturer, which is

4 primarily men.  There might have been some

5 women watches featured, but I don't recall

6 any.

7       Q     That is actually -- you are not

8 actually talking about show number 9, Behind

9 the Brand:  Parmigiani Watches, instead of

10 number 7, which is what I am addressing?

11       A     It may be.

12       Q     When Money is No Object, a House

13 Becomes a Castle, is it your testimony under

14 oath that that is a male skewed show?

15       A     I don't know which way this -- I

16 am familiar with this program.  I am not sure

17 which way it would skew.

18       Q     Wow, Newport, California, live the

19 life of a local in this upscale Mediterranean

20 community.  Wow is a show that we have seen

21 from your decks appeals to both men and women,

22 right?
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1       A     I believe it would appeal to women

2 as well as men, yes.

3       Q     House on the Rock, about a house

4 built on a 60-foot rock pillar, that is not a

5 show that is skewed just to men, is it?

6       A     No, it is not.  I think it would

7 appeal to some women.

8       Q     How about number 13, The

9 Collection:  Cher.  Known for her flamboyant

10 costumes and style, join us as we check out

11 Cher's amazing collection up on the auction

12 block, from costumes to furniture to paintings

13 and jewels.  You won't want to miss a minute

14 of The Collection:  Cher, exclusively on

15 WealthTV.  Is that another one of the men's

16 shows that you were showcasing on Time Warner

17 San Antonio?

18       A     I watched this show.  I am fairly

19 familiar with it.  I don't think it would skew

20 one way or the other, but that is just my

21 opinion.

22       Q     And then, you have a couple of
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1 Wealth of Wheels shows, which in your view are

2 men's shows, right?

3       A     I would think so.

4       Q     And then, Wealth on Health:  The

5 Fountain of Youth, is that a show that is

6 designed to appeal to the 25 to 49 year-old

7 male demographic that you are targeting?

8       A     No.  I think this show would skew

9 higher than 49.

10       Q     And not just men.

11       A     I think women would be interested

12 in it to some extent.

13       Q     As would women on Wealth on

14 Health:  Heart Matters, right?

15       A     Would it -- I am sorry.  What is

16 the question?

17       Q     When we looked at the decks, and

18 you were describing Wealth on Health, you did

19 not describe this having a male skew, did you?

20       A     I think this show probably skews a

21 little bit towards male because -- or men,

22 because it is on heart matters.  It probably
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1 skews high, but I think women would be

2 interested in it also.

3       Q     The way you are thinking about

4 targeting is that men have more -- or were

5 more interested in heart matters than women,

6 is that your testimony?

7       A     No.  I actually think that women

8 have more heart issues than men, but this show

9 features a couple individuals that have heart

10 stents, and it highlights the founder or

11 co-founder of a heart stent.

12       Q     The programming that you supplied

13 to Time Warner Cable in San Antonio for the

14 VOD trial, it had some shows that were skewed

15 to men, it had some shows that were skewed to

16 women, and it had shows that were skewed

17 towards men and women, correct?

18       A     I think that is true.

19       Q     Like all of your shows.

20       A     Can you rephrase that?

21       Q     It is accurate, is it not, to say

22 that the programming on your network, some of
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1 the shows skew towards men, some of the shows

2 skew towards women, and some appeal to both.

3       A     I think that is an accurate

4 statement.

5       Q     Now, sir, during the time of this

6 VOD trial in 2007, you actually -- your

7 lawyer, Ms. Wallman, sent a prefiling

8 complaint, notice of a possible complaint in

9 the FCC to Time Warner, right?

10       A     Yes.

11       Q     And then, as you testified on

12 direct, you actually gave notice to Time

13 Warner Cable that you were terminating the VOD

14 agreement, is that so?

15       A     I guess I would probably

16 characterize it differently.  If I may, just

17 --

18       Q     Sure.

19       A     -- the term says that it will end

20 July 1, 2007.  That is the original term.

21             JUDGE SIPPEL:  Which one are you

22 on now?
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1             THE WITNESS:  It is Time Warner

2 corporate 26-3.  "The term of this agreement

3 shall commence" --

4             JUDGE SIPPEL:  Thank you.

5             THE WITNESS:  -- "as of the date

6 thereof and end on July 1, 2007."  So the

7 agreement was terminating, but it had an

8 automatic renew clause for one year.  And we

9 were obligated to supply notice.  This is my

10 understanding.  So that is what I was doing.

11             BY MR. COHEN:

12       Q     Right.  If you had not provided

13 the notice that you are referring to, the

14 agreement would have extended for an

15 additional year, correct?

16       A     Yes.

17       Q     And Time Warner Cable in San

18 Antonio, they were interested in extending

19 this agreement, weren't they?

20       A     I think they were.

21       Q     And you, Mr. Herring, were the one

22 who made the decision to terminate the VOD
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1 agreement to San Antonio, correct?

2       A     We didn't let it renew.

3       Q     And, in fact, you gave notice to

4 Time Warner on June 6, 2007, right?

5       A     I did.

6       Q     And here is Exhibit 32.  Is that

7 your notice letter?  Time Warner Cable 32 in

8 evidence.  Is that the letter that you sent to

9 Time Warner Cable informing them that you had

10 let the VOD agreement expire?

11       A     Yes.

12       Q     All right.  So Time Warner Cable

13 in San Antonio wanted to continue the

14 relationship, and you terminated it, right?

15       A     Yes.

16       Q     Now, subsequent to this notice in

17 June, you had some meetings with Time Warner

18 Cable in June and July of 2007, right?

19       A     Yes.

20       Q     You had a meeting in Washington

21 where counsel attended, right, in June --

22       A     Yes.
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1       Q     -- 2007?  And then, in July, you

2 met at Time Warner Cable's headquarters, July

3 of 2007, which were then in Stamford,

4 Connecticut, with Mr. Goldberg and Mr.

5 Rosenberg and another member of the

6 Programming Department, right?

7       A     That is correct.

8       Q     And you made a presentation about

9 WealthTV to them?

10       A     We did.

11       Q     And you then engaged in some

12 discussions in the course of July of 2007 with

13 Mr. Goldberg about trying to work out a deal

14 for the launch of WealthTV on Time Warner

15 Cable, right?

16       A     I believe we did.

17       Q     And you actually sent him a term

18 sheet in August of 2007, correct, sir?

19       A     I did.

20       Q     And the term sheet that you sent

21 to Time Warner Cable on August 7, 2007, was a

22 hunting license, was it not?
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1       A     You know, I would have to see it.

2       Q     Okay.  Let me show you.  It is

3 Time Warner Cable 39 in evidence.  It is an e-

4 mail from Mr. Herring to Mr. Goldberg, dated

5 August 7, 2007.  And it attaches a term sheet

6 prepared by Mr. Herring.  

7             39 in evidence.

8             JUDGE SIPPEL:  Thank you.

9             BY MR. COHEN:

10       Q     Now, do you recognize Exhibit 39

11 as an e-mail you sent to Mr. Goldberg of Time

12 Warner Cable attaching a proposed term sheet

13 to Time Warner for carriage?  Do you see that,

14 sir?

15       A     I do.

16       Q     And look at the bottom of page 1

17 of the agreement, which is 39-2.  "Linear HD,

18 affiliate shall have the right, but not the

19 obligation, to carry the network's linear HD

20 feed."  Do you see that, sir?

21       A     I do.

22       Q     And that is a hunting license,
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1 correct?

2       A     I would agree with that.

3       Q     And if you look at page 2 of your

4 proposed term sheet, 39-3, you have a section

5 that says "favorable treatment."  Do you see

6 that?

7       A     I do.

8       Q     And that is an MFN, correct?

9       A     It is.

10       Q     And what you proposed to Time

11 Warner on August 7, 2007, was a hunting

12 license with an MFN, and Time Warner wouldn't

13 sign it, right?

14       A     No, we never got a deal signed

15 with them.  That is correct.

16       Q     Well, what you -- well, it is not

17 never.  You had negotiations throughout the

18 summer of 2007 with Mr. Goldberg, did you not?

19       A     If you can rephrase it, please.

20       Q     What was wrong with that question?

21       A     You said it is not never.  I

22 believe it hasn't been to this point that we
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1 were able to conclude a linear deal.

2       Q     That wasn't my question, Mr.

3 Herring.

4       A     Okay.  I am --

5       Q     Didn't you have negotiations with

6 Mr. Goldberg throughout the months of July and

7 August of 2007?

8       A     Yes.

9       Q     All right.  And the reason why you

10 sent him a hunting license on August 7, 2007,

11 is that you had previously sent him a term

12 sheet that provided for linear carriage on a

13 guaranteed basis, and he told you that Time

14 Warner wanted to negotiate on the basis of a

15 hunting license, right?

16       A     I believe that to be true.  I

17 think there was a proposal before this.  I

18 believe that to be true, right.

19       Q     But Time Warner wasn't

20 recommending -- wasn't asking for guaranteed

21 carriage and you seeking a hunting license,

22 right?
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1       A     No, they were not.

2       Q     And when you sent the term sheet,

3 Time Warner Cable 39, to Mr. Goldberg, what he

4 told you was that Time Warner Cable wanted to

5 have drop rights, correct?

6       A     I know that at one point he wanted

7 drop rights, that is correct.

8       Q     And we have already seen today --

9 let's not go back to it -- that that very week

10 of August 7, 2007, you were proposing to

11 Cablevision an agreement with drop rights,

12 weren't you?

13       A     That is correct.

14       Q     So you, in response to Mr.

15 Goldberg asking for drop rights, you resisted,

16 did you not?

17       A     Absolutely.

18       Q     And then, later, in the summer,

19 September 6, 2007, you sent a term sheet to

20 Time Warner Cable that included the drop

21 rights, did you not?

22       A     I believe I did.
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1       Q     And you actually sent to Time

2 Warner Cable a proposed term sheet that you

3 initialed on every page and signed at the end,

4 right?

5       A     I believe I did.

6       Q     Let me show you Time Warner Cable

7 48 in evidence.

8             JUDGE SIPPEL:  Thank you.  These

9 have already been marked "confidential."  Do

10 these --

11             MR. COHEN:  These all will be

12 taken -- removed.  There is not any document

13 I have been using this afternoon that will be

14 confidential.

15             JUDGE SIPPEL:  Okay.  Thank you.

16             MR. COHEN:  "This afternoon"

17 meaning since lunch.

18             JUDGE SIPPEL:  Thank you.

19             MS. WALLMAN:  Pardon me, Your

20 Honor.

21             JUDGE SIPPEL:  Yes.

22             MS. WALLMAN:  There may be a
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1 consistency issue here.  We may have produced

2 this document, and we may have it marked.

3             MR. COHEN:  No, I think this is

4 our production number.

5             MS. WALLMAN:  Okay.

6             JUDGE SIPPEL:  It is TWC 48.

7             MR. COHEN:  TWC, WTV is us.

8             MS. WALLMAN:  Right.

9             JUDGE SIPPEL:  Yes.  Do we have a

10 pending question?

11             MS. WALLMAN:  No, Your Honor.

12             MR. COHEN:  We will in a moment,

13 Your Honor.

14             BY MR. COHEN:

15       Q     Mr. Herring, Exhibit 48 is the

16 term sheet that you sent to Mr. Goldberg of

17 Time Warner Cable on September 6, 2007,

18 correct?

19       A     I believe it is.

20       Q     And the terms set out in this term

21 sheet represented terms on which you were

22 prepared to carry Time Warner Cable, correct? 

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3366

1 You were prepared to carry WealthTV.

2       A     Thank you.  Yes.

3       Q     Let me ask the question again, so

4 we can have a clear record.

5       A     Please.

6       Q     Does Time Warner Cable 48, the

7 term sheet, reflect the terms upon which you

8 were prepared to enter into an affiliation

9 agreement with Time Warner Cable, you,

10 WealthTV?

11       A     Yes.

12       Q     All right.  And it was a hunting

13 license, was it not?

14       A     It was.

15       Q     And it gave Time Warner drop

16 rights, did it not?

17       A     It did.

18       Q     And it was an MFN, correct?

19       A     There is an MFN in it.

20       Q     There is an MFN in it, right?  And

21 for emphasis you wrote "agreed" and signed it

22 on page 4.
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1       A     I did.

2       Q     Page 3, 48-4, correct?

3       A     I did.

4       Q     And what you heard from Mr.

5 Goldberg was that there was one objectionable

6 term in this agreement, correct, sir?

7       A     I think he had more than one

8 objectionable concern.  I would answer that

9 no.

10       Q     Okay.  Mr. Goldberg told you that

11 -- look at page 3, 48-4.  Above the rate card

12 it says, "Upon the launch of WealthTV in

13 linear, on any system, the HD VOD shall be

14 free through the term across all systems."  Do

15 you see that, sir?

16       A     I do.

17       Q     Now, the hunting license that you

18 proposed to Time Warner Cable was a hunting

19 license for both linear TV, which is ordinary

20 TV, and VOD TV, correct?

21       A     Yes.

22       Q     And what Mr. Goldberg told you
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1 after he got this term sheet was that he did

2 not want the HD VOD free provision to be

3 contingent upon the launch of linear WealthTV

4 in any system, isn't that so?

5       A     That is true.

6       Q     And he also told you he wanted the

7 right to carry WealthTV on what is called an

8 a la carte basis, correct?

9       A     I believe that to be true.

10       Q     Well, in fact -- well, let me -- I

11 will show you the document.  To put this in

12 time, on September 6, 2007, you sent a deal to

13 Time Warner that was acceptable to Time Warner

14 except for two provisions, correct?

15       A     And also the term wasn't agreed

16 upon.

17       Q     But you had agreed to a term of

18 less than 10 years, correct?

19       A     We did.

20       Q     All right.  So you were prepared

21 to do a shorter agreement to get Time Warner,

22 and you were still negotiating whether it
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1 would be two years or three years or five

2 years.

3       A     The term wasn't agreed upon.  And

4 whether we would have agreed to a short term,

5 long term, that probably still needed to be

6 discussed.

7       Q     Well, you had sent back comments

8 to Mr. Carter -- Mr. Goldberg, rather, in

9 which you told him you would take a term less

10 than 10 years, correct?

11       A     I believe we did.

12       Q     So you were prepared to do a

13 hunting license, correct?

14       A     Yes.

15       Q     You were prepared to have a term

16 of less than 10 years, correct?

17       A     Yes.

18       Q     In this case, you are seeking a

19 10-year term, right?

20       A     No.

21       Q     You are not seeking a 10-year term

22 in this case as your remedy.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3370

1       A     Oh, I am sorry.  In this case.

2       Q     Yes, in this case.

3       A     I thought you were referring to

4 this.

5       Q     In this case here in this court,

6 as a remedy, you want guaranteed carriage for

7 10 years without an MFN, right?

8       A     Yes.

9       Q     With no drop rights.

10       A     That is correct.

11       Q     And in September of 2007, you sent

12 a term sheet to Time Warner for a shorter deal

13 on a hunting license basis with drop rights,

14 correct?  And an MFN?

15       A     Yes.

16       Q     And at the end of October of 2007,

17 Time Warner actually sent you back a revision

18 of your term sheet, correct?

19       A     October 2007, I believe so.

20       Q     Well, let me show you Time Warner

21 Cable 52 in evidence, which is an e-mail from

22 Mr. Goldberg to you saying, "Before preparing
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1 a contract we should agree on the attached. 

2 I tried to simplify a bit, but need you to

3 review, so we can discuss."

4             JUDGE SIPPEL:  What I am seeing in

5 48, Mr. Herring, he upped the terms to include

6 a hunting license and drop rights, is that

7 correct?

8             MR. COHEN:  Yes.  Yes, sir.

9             JUDGE SIPPEL:  So he was -- the

10 deal kept inching up as you were going on

11 this.

12             THE WITNESS:  I wouldn't call it

13 inching up.  We kept -- we kept giving the

14 drop rights, we conceded on MFNs, we conceded

15 on a number of points.  And we didn't know

16 what the term was.  And we conceded on term. 

17 My language --

18             JUDGE SIPPEL:  Well, let's -- yes. 

19 Well, what do you feel you did on 48?  As I --

20 I can see hunting license, I can see drop

21 rights.

22             THE WITNESS:  I think I conceded
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1 on every point that he was asking for.

2             JUDGE SIPPEL:  MFN, too?

3             THE WITNESS:  MFN, drop rights. 

4 No idea what the duration was.  A hunting

5 license.

6             JUDGE SIPPEL:  But you weren't --

7 this is not --

8             THE WITNESS:  My shoes, my shirt.

9             JUDGE SIPPEL:  This is not clear,

10 though, on --

11             MR. COHEN:  Your Honor?  Your

12 Honor, I would like to strike those last two

13 --

14             JUDGE SIPPEL:  Yes, we will --

15 yes.

16             BY MR. COHEN:  

17       Q     And then, I am going to follow up

18 now, because you have invited it, Mr. Herring. 

19 Mr. Herring, you had given hunting licenses to

20 other cable operators, had you not?

21       A     We did.

22       Q     So when you say you conceded to
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1 Time Warner, but you offered Time Warner with

2 a hunting -- when you offered a hunting

3 license, was something you had already granted

4 to other cable systems, correct?

5       A     That is true.

6       Q     And when you say you conceded on

7 the MFN, you had other agreements that had

8 MFNs, correct?

9       A     We did.

10       Q     And when you say that you conceded

11 on the duration, not all of your agreements

12 were 10 years in duration, correct?

13       A     They weren't.

14       Q     So you didn't concede on anything

15 to Time Warner Cable that you had not given in

16 one form or another to another cable operator,

17 isn't that so, Mr. Herring?

18       A     We conceded on all the points.

19       Q     You mean you agreed to the

20 negotiation points that Time Warner Cable

21 gave, and Time Warner Cable's concession was

22 that it was prepared to discuss carriage with
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1 you.  That wasn't a concession in your

2 language?

3       A     No.

4       Q     All right.  Because DirecTV, they

5 were carrying you, weren't they?

6       A     They were not.

7       Q     And EchoStar, they were carrying

8 you, weren't they?

9       A     They were not.

10       Q     But Time Warner Cable, in 2007,

11 was exchanging drafts of term sheets with you

12 for carriage, correct?

13       A     That is correct.

14       Q     Has DirecTV ever sent you back a

15 draft term sheet?

16       A     They have not.

17       Q     Has EchoStar ever sent you back a

18 draft term sheet?

19       A     They have not.

20       Q     Has Cablevision ever sent you back

21 a draft term sheet?

22       A     They have not.
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1       Q     Has Suddenlink ever sent you back

2 a draft term sheet?

3       A     No.

4       Q     And on October 31, 2007, Time

5 Warner Cable sent you back a markup of your

6 September 6th term sheet, correct? 

7 Exhibit 52.

8       A     They did.

9       Q     And you sent an e-mail back to

10 Time Warner Cable that very day, October 31,

11 2007, saying that you were fine with Time

12 Warner Cable's term sheet, with two minor

13 clarifications or corrections, correct?

14       A     I recall responding to this.

15       Q     Let me show you Exhibit 53 in

16 evidence, which is an e-mail from you to Mr.

17 Goldberg dated October 31, 2007.

18             JUDGE SIPPEL:  Thank you.  Is this

19 in?

20             MR. COHEN:  Yes, sir.

21             JUDGE SIPPEL:  It is 53, Time

22 Warner 53.  This is 3:31 p.m. you sent this e-
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1 mail, going to Eric Goldberg.

2             BY MR. COHEN:

3       Q     And you wrote to Mr. Goldberg that

4 day regarding the term sheet, "I am fine with

5 the term sheet, with two minor clarifications

6 or corrections."  Do you see that, sir?

7       A     I do.

8       Q     And you say -- and, one, you

9 objected to what you called "a la carte

10 options," right?

11       A     Yes.

12       Q     And just for the benefit of

13 everybody, an a la carte option is the right

14 to sell the service individually as opposed to

15 as part of a tier or a package of services?

16       A     Yes.

17       Q     And you didn't want Time Warner

18 Cable to be able to do that, right?

19       A     That is correct.

20       Q     Time Warner Cable does have

21 networks that it sells on an a la carte basis,

22 does it not?
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1       A     I would imagine it does.

2       Q     You wouldn't have been the only

3 network that was offered on an a la carte

4 basis by Time Warner Cable, would you?

5       A     I wouldn't think so.  I think

6 international channels are typically sold on

7 an a la carte basis, but I am not familiar

8 with what other channels they may have --

9       Q     Okay.

10       A     -- on an a la carte basis.

11       Q     And then, you said in the next

12 paragraph, regarding HD VOD, you wanted one

13 linear launch first, correct?

14       A     Specifically, what I said is at

15 least a single firm commitment with a no later

16 date on a launch prior to the HD VOD being

17 deployed.

18       Q     And you didn't think Mr. Goldberg

19 was negotiating with you in bad faith in

20 October of 2007, did you?

21       A     At this point, yes.

22       Q     And the way you expressed that was

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3378

1 by saying, "I appreciate all of the support"

2 above your name?  That was your way of

3 expressing to Time Warner Cable that they were

4 acting in bad faith?

5       A     I was hoping to get this done, but

6 I didn't think that this was good faith

7 negotiation at this point.

8       Q     And when you said, "I appreciate

9 all of the support," is that a lie?

10       A     Whatever support he was providing,

11 I appreciated all of it.

12       Q     And you had been talking to Mr.

13 Goldberg on a regular basis through July and

14 August and September and October of 2007,

15 correct?

16       A     No.

17       Q     You never talked to him?

18       A     I did talk to him.

19       Q     How many times?

20       A     I don't recall the number.

21       Q     A number of times, correct?

22       A     A number of times.
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1       Q     And when you sent this back to Mr.

2 Goldberg, he actually called you back in early

3 December of 2007, did he not?

4       A     I am sorry.  The date again?

5       Q     The beginning of December of 2007.

6       A     I believe we had subsequent

7 conversations.

8       Q     Right.  Those subsequent

9 conversations are not in your direct written

10 testimony, are they?

11       A     They are not.

12       Q     Okay.  And in those subsequent

13 conversations, Mr. Goldberg told you that he

14 would in fact agree to limit the deployment of

15 HD VOD to a linear launch, correct?

16       A     I am sorry.  Can you say that

17 again?

18       Q     You had two problems on October

19 31st, right?

20       A     Right.

21       Q     And Mr. Goldberg, when he called

22 you back subsequently in a conversation you
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1 have not related to the Court in your direct

2 testimony, he told you he would address your

3 problems, did he not?

4       A     We had continued discussions.

5       Q     And he told you that they would

6 agree to limit the deployment of HD VOD on a

7 free basis until there was a linear launch,

8 exactly what you wanted, right?

9       A     I don't agree with that.

10       Q     What did he say?

11       A     I think there was a desire to have

12 the HD VOD deployed across the systems, and

13 the term still wasn't addressed, I don't

14 believe, the duration of the agreement.  And

15 there was consideration given to -- at one

16 point, past October 31st, there was

17 consideration given to deploying only the HD

18 in San Antonio.

19       Q     A guaranteed launch, right?

20       A     A commitment to launch, yes.

21       Q     And that is what you were looking

22 for in August, September, and October of 2007,
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1 correct?

2       A     I was.

3       Q     And in these subsequent

4 conversations, which you have not related to

5 the Court in your direct testimony, Time

6 Warner told you it would give you a guaranteed

7 launch in connection with the execution of an

8 agreement, correct?

9       A     They were talking about a

10 potential line of HD-only in San Antonio, that

11 is correct.

12       Q     And that would have been enough

13 under your term sheet of September 6th to get

14 free VOD nationally, correct?

15       A     I believe so, if we would have

16 been able to conclude.

17       Q     Right.  And you turned Time Warner

18 Cable down, did you not?

19       A     At that point, we didn't pursue

20 it.

21       Q     You turned them down, did you not?

22       A     That is correct.
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1       Q     Okay.  And can you show me where

2 in your direct testimony you relate to the

3 Court -- it was once 100 pages of testimony,

4 it is now 60 pages of testimony -- where do

5 you relate to the Court that Time Warner Cable

6 was prepared to give you a guaranteed launch

7 at the end of 2007?

8       A     It is not in there.

9       Q     Couldn't find room for it?

10       A     I think about 40 pages of my

11 testimony are on the floor somewhere.

12       Q     It wasn't in that 40 pages either,

13 was it?

14       A     No, it wasn't.

15       Q     When you had 106 pages of

16 testimony, you didn't think it was important

17 to tell the Court that Time Warner Cable

18 offered you guaranteed carriage in connection

19 with a hunting license in San Antonio,

20 correct?

21       A     That is correct.

22             MR. COHEN:  No further questions,
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1 Your Honor.

2             JUDGE SIPPEL:  Is there a term? 

3 Is there a term?  I am still confused a little

4 bit about this term.

5             THE WITNESS:  Duration, Your

6 Honor?

7             JUDGE SIPPEL:  Yes.

8             THE WITNESS:  To the best of my

9 knowledge, I was never offered a duration.  I

10 didn't know if they were asking for one year

11 or if it would be 10 years.

12             MR. COHEN:  Your Honor, we will

13 show it to you in the testimony of Mr.

14 Goldberg.  There are documents in evidence, or

15 that we will put into evidence, that will

16 demonstrate that there was a term.  But the

17 point Mr. --

18             JUDGE SIPPEL:  All right.  All

19 right.  That is okay.  He has just said that

20 is it.  That is it.  Let's go.

21             MR. COHEN:  No further -- no

22 further questions, Your Honor.
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1             JUDGE SIPPEL:  Okay.  Is there

2 going to be redirect?

3             MR. MILLS:  Your Honor, we have

4 some cross examination for this --

5             JUDGE SIPPEL:  Sorry.

6             MR. MILLS:  There is a couple more

7 defendants here.

8             JUDGE SIPPEL:  I guess -- you

9 know, what?  The trouble is I watch Law and

10 Order too much.

11             (Laughter.)

12             I do apologize.

13             MR. MILLS:  Yes, I would like to

14 cross examine.  I would like to move over to

15 -- we do have some documents.  If we could

16 take a break --

17             JUDGE SIPPEL:  Oh, sure.  What

18 time is back there, quarter of 3:00?

19             MR. MILLS:  Quarter of 4:00.

20             JUDGE SIPPEL:  Quarter of 4:00? 

21 4:00.  And we are still on Eastern Standard

22 Time, Eastern Daylight Time, right?  
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1             We are in recess for 15 minutes. 

2 Thank you.

3             (Whereupon, the proceedings in the

4             foregoing matter went off the

5             record at 3:49 p.m. and went back

6             on the record at 4:04 p.m.)

7             JUDGE SIPPEL:  Back on the record.

8             Mr. Mills?

9             MR. MILLS:  Thank you, Your Honor.

10             JUDGE SIPPEL:  You are in the

11 number one seat.

12             MR. MILLS:  All right.

13             JUDGE SIPPEL:  The hot seat.

14             MR. MILLS:  It is kind of hard to

15 get Mr. Cohen out of it, but now that --

16             (Laughter.)

17             JUDGE SIPPEL:  Did he leave town,

18 or --

19             MR. COHEN:  I wouldn't miss it,

20 Your Honor.

21             JUDGE SIPPEL:  I didn't recognize

22 you back there.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3386

1             (Laughter.)

2             The distinguished gentleman next

3 to you I can recognize.  Thank you very much

4 for a good session.  

5             Now, you are now being cross

6 examined by Mr. Mills on the Cox

7 Communications aspect of this case.  Do you

8 understand?

9             THE WITNESS:  Yes, Your Honor.

10             JUDGE SIPPEL:  You are still under

11 oath.  Everything, the rules are all the same

12 as we keep going.

13             By the way, the documents that

14 were given him to -- to the witness to look at

15 as you were questioning him, are they still up

16 there with him?

17             MR. COHEN:  They are if he needs

18 them, Your Honor.

19             JUDGE SIPPEL:  All right.  If he

20 needs them.  And if he doesn't need them, my

21 -- speaking on behalf of Ms. Gosse, she would

22 like them for her internal purposes after you
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1 are finished.

2             MR. MILLS:  Why don't we do this,

3 why don't we put them right here, because I

4 will -- I will have copies.  And if there is

5 duplicates, it will be easy enough to sort

6 that out afterwards.

7             JUDGE SIPPEL:  That will be fine.

8             MR. MILLS:  All right, sir.

9             JUDGE SIPPEL:  Any way you want to

10 proceed.

11             MR. MILLS:  Thank you.

12             BY MR. MILLS:

13       Q     Good afternoon, Mr. Herring.

14       A     Good afternoon.

15       Q     I am David Mills, representing

16 Cox.  We have met before, too, is that right?

17       A     Yes.

18       Q     Okay.  You testified in your oral

19 direct testimony about four meetings that you

20 had with Cox Communications, one in 2004 with

21 some folks in Wichita, correct?

22       A     Yes.
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1       Q     Okay.  And that was actually a

2 meeting on July 19, 2004, right?

3       A     I believe so.

4       Q     Okay.  That is in your complaint,

5 paragraph 13.  That is WealthTV Exhibit 144.

6             MS. WALLMAN:  Pardon me?  Are you

7 referring to his written direct testimony,

8 or --

9             MR. MILLS:  I am sorry.  It is in

10 the complaint in this case.

11             BY MR. MILLS:

12       Q     Do you remember that July 19,

13 2004, was the meeting you had in Wichita?  Is

14 that the right timeframe?

15       A     It is the right timeframe.

16       Q     Okay.  And then, you also

17 testified about a meeting in May of 2005 that

18 you had in Wichita also, correct?

19       A     Just to be clear, the first

20 meeting was not in Wichita.

21       Q     That was at a convention in Boston

22 with people that worked at the Wichita system,
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1 correct?

2       A     Yes.

3       Q     Okay.  And then, you actually went

4 to Wichita in May of 2005, correct?

5       A     Yes.

6       Q     That was part of a preparation for

7 a meeting that you had secured with some

8 corporate folks at Cox in Atlanta in June of

9 2005, is that right?

10       A     Yes.

11       Q     Okay.  And then, you testified

12 about that June 2005 meeting in Atlanta?

13       A     Yes.

14       Q     Okay.  And then, you also

15 testified about a meeting at some point in

16 2006 in Las Vegas with Leo Brennan, the

17 General Manager at the time, of the Las Vegas

18 system, right?

19       A     That was a phone call that I had

20 with him.

21       Q     Oh, it was just a phone call. 

22 That was not a personal meeting in Las Vegas?
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1       A     I had personal meetings with him,

2 but I believe what I am referring to in my

3 written testimony is a phone call that I had

4 with him.

5       Q     I am talking about your oral

6 direct testimony yesterday, your testimony was

7 that that was a phone call?

8       A     I had meetings with him in 2006. 

9 But what I was referring to was a phone call

10 that I had with Mr. Leo Brennan.

11       Q     Also in 2006.

12       A     Yes.

13       Q     Okay.  We will go back over those,

14 but the first contact that WealthTV had with

15 Cox was even earlier than the meeting in

16 Boston in 2004.  The first presentation to Cox

17 was on May 21, 2004, is that right?

18       A     I don't know the date of the first

19 presentation.  I know there were meetings

20 before I met with the people from Wichita in

21 July 2004.

22       Q     I will show you what is marked in
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1 evidence as Cox Exhibit 6.  Have you seen this

2 before?

3       A     I have.

4       Q     Okay.  Do you recognize that, Mr.

5 Herring?

6       A     I do.

7       Q     This is a presentation we have

8 been sometimes calling a deck, is that right?

9       A     Yes.

10       Q     You have already testified about

11 this.  I believe Mr. Cohen covered it fairly

12 thoroughly with you in your cross examination,

13 correct?

14       A     I'm sorry.  I wasn't sure what you

15 are referring to.

16       Q     Okay.  This is a presentation that

17 was -- actually, it looks like it was spiral-

18 bound, correct?

19       A     Yes.

20       Q     And you have testified that some

21 of these presentations were in the form of

22 slide presentations on a computer or on a
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1 screen, correct?

2       A     Yes.

3       Q     And sometimes they are bound up

4 and handed out.  Even though they are

5 originally prepared as slides, they are handed

6 out as something of a presentation, can

7 sometimes be called a deck, right?

8       A     Yes.

9       Q     Okay.  And this is one of those

10 decks that was in a spiral-bound pamphlet,

11 correct?

12       A     I believe so.

13       Q     Okay.  Do you remember -- were you

14 at that meeting on May 21, 2004?

15       A     I don't recall if I was at this

16 meeting.  I do have memory of being at a

17 meeting in 2004 with Cox in Atlanta.

18       Q     Okay.  And who was at that

19 meeting, do you know?

20       A     The person that I recall speaking

21 with was Bob Wilson.

22       Q     Okay.  And you remember that
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1 meeting in 2004?

2       A     I believe that is correct just

3 based on the other people that I recall being

4 there.

5       Q     Okay.  Do you think that this

6 presentation on May 21, 2004, might have been

7 the one you attended with Bob Wilson?

8       A     I honestly don't know.

9       Q     Okay.  It is possible.

10       A     It is possible.

11       Q     Okay.  And do you know who else

12 was at the meeting in May of 2004?  Whether

13 you were at that meeting or not, do you know

14 who else was at that meeting?

15       A     I do not.

16       Q     Do you know if Donna Thomas was at

17 that meeting?

18       A     I do not.

19       Q     Okay.  Or Nico Fasano?

20       A     Not with certainty.

21       Q     Okay.  Donna Thomas was someone

22 you hired in 2004, correct?
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1       A     Yes.

2       Q     And you hired her to head up the

3 affiliate sales team?

4       A     That is correct.

5       Q     And I believe your written

6 testimony is that she was paid $250,000 for

7 that position, correct?

8       A     Base compensation, yes.

9       Q     So base compensation plus some

10 sales commission, correct?

11       A     Opportunity for, yes.

12       Q     All right.  And I believe you also

13 testified in your written direct testimony

14 that she was allowed to handpick three other

15 sales people, is that right?

16       A     Yes.

17       Q     And were those -- do you know who

18 those three were?

19       A     Yes.

20       Q     Who were they?

21       A     Nico Fasano.

22       Q     Who else?
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1       A     Beth Joseph.

2       Q     Right.

3       A     Sherrice Smith.

4       Q     Okay.  And was that the sales team

5 -- Donna Thomas, Nico Fasano, Beth Joseph, and

6 Sherrice Smith -- in 2004?

7       A     With some support from others,

8 yes.

9       Q     Okay.  All right.  Now, this Cox

10 Exhibit 6 in evidence, this was essentially an

11 early sales pitch that WealthTV was making to

12 MVPDs, is that a fair statement?

13       A     Yes.

14       Q     Okay.  And you know that

15 programmers, like WealthTV and many others,

16 were going to distributors seeking carriage at

17 this time and throughout the years, is that

18 your understanding?

19       A     Yes.

20       Q     And there are many, many startup

21 networks that were seeking carriage on MVPDs

22 at that time, in 2004/2005?
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1       A     There were others.

2       Q     Did you consider that you had

3 stiff competition for carriage?  Was it easy

4 to get carriage?

5       A     It is not easy to get carriage.  I

6 am not sure I would call it "stiff

7 competition," but it is not easy to get

8 carriage.

9       Q     There was significant competition

10 for carriage, is that a fair statement?

11       A     I am just not sure how many other

12 networks were seeking distribution that were

13 similar to ours.  So I am not sure I could

14 call it "stiff competition."  But there was

15 competition from other channels looking to

16 launch on cable systems.

17       Q     Well, I think you testified

18 earlier that there was a limit to the

19 bandwidth that these distributors had,

20 correct?

21       A     Yes.

22       Q     So even if there weren't similar

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3397

1 networks, as you define them, there were many

2 networks that wanted carriage using the same

3 bandwidth, is that fair?

4       A     There are others, yes.

5       Q     You don't know how many.

6       A     I do not.

7       Q     Okay.  Was it your experience that

8 whenever you wanted a meeting with a

9 distributor it was easy to get a meeting, or

10 was it difficult?

11       A     It varied.  There were definitely

12 times that meetings are difficult to get, and

13 there is some operators that extend meetings

14 on a more frequent basis.

15       Q     Would you consider Cox to be one

16 that had an open door policy with regard to

17 networks who wanted to meet with them to seek

18 carriage?

19       A     I don't know.

20       Q     You don't know?  You don't

21 remember one way or the other?

22       A     No, I don't know what their policy
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1 was for networks.  I know what it was for us.

2       Q     And you don't consider there was

3 an open door policy for you, or do you?

4       A     For us, I think we were receiving

5 meetings on a fairly frequent basis.

6       Q     And when you did get those

7 meetings, you tried your hardest to get

8 carriage on Cox, correct?

9       A     Yes.

10       Q     And you put your best foot forward

11 I think, as Mr. Cohen put it, is that fair?

12       A     We would try.

13       Q     Okay.  And you used these sales

14 pitches to do that?

15       A     Among other things, yes.

16       Q     Okay.  You have searched all of

17 the materials at WealthTV for any

18 presentations or decks or other correspondence

19 that was sent to Cox in connection with this

20 litigation, is that true?

21       A     We did our best.

22       Q     And you produced everything you
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1 found, correct?

2       A     We did.

3       Q     You didn't hold anything back?

4       A     We did not.

5       Q     Okay.  I am not going to go

6 through -- everyone will be happy to hear that

7 I am not going to go through all of these

8 presentations.  I think that was already

9 covered, but I do want to make sure we are on

10 the same page.  If you look at Cox Exhibit 6,

11 and you turn to the page -- it has got a

12 number 3 at the bottom, it says, "What is

13 WealthTV?"  You recognize that slide, right?

14       A     I do.

15       Q     Okay.  And that is the one in the

16 middle, it says "broad appeal" in bold

17 language -- in bold print "across age and

18 income demographics while holding a special

19 appeal to the highest income household"?

20       A     Yes.

21       Q     Okay.  You have no reason to

22 believe this was not presented to Cox,
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1 correct?

2       A     No reason at all.

3       Q     Okay.  After the May 21, 2004,

4 presentation, Donna Thomas sent to Bob Wilson

5 a term sheet called a "founder's deal."  Are

6 you familiar with that?

7       A     I am.

8       Q     Okay.  I am going to show you --

9             JUDGE SIPPEL:  That is another --

10 a term sheet is now called a founder's deal?

11             MR. MILLS:  Well, this particular

12 one I am going to mark as an exhibit. 

13 Actually, it is already Cox Exhibit 78 in

14 evidence.

15             JUDGE SIPPEL:  Thank you.

16             MR. MILLS:  Sure. 

17             JUDGE SIPPEL:  Is this in the

18 record as Cox 78?

19             MR. MILLS:  Yes.

20             JUDGE SIPPEL:  Thank you.

21             MR. MILLS:  78.

22             BY MR. MILLS:
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1       Q     Mr. Herring, do you recognize this

2 document?

3       A     Yes.

4       Q     Okay.  This is an e-mail from

5 Donna Thomas to Bob Wilson dated June 21,

6 2004, correct?

7       A     It is.

8       Q     Okay.  And it says that -- it

9 recites that she "is attaching our new founder

10 deal.  I wanted to get it in front of you ASAP

11 as the window of opportunity is short."  Do

12 you see that?

13       A     I do.

14       Q     And then, it says a little below

15 that it says, "I wanted to put the best offer

16 being discussed in front of you," and then in

17 parentheses it says, i.e. opportunity for

18 long-term free HD, digital, and VOD."  Is that

19 an accurate recitation of what it says in the

20 e-mail?

21       A     Yes.

22       Q     Okay.  And then, attached to it
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1 appears to be a two-page document at the top

2 of which says "Founder Affiliate Term Sheet

3 Between Herring Broadcasting and Cox

4 Communications for Launch of WealthTV."  Do

5 you see that?

6       A     I do.

7       Q     Do you recognize this founder

8 affiliate term sheet?

9       A     Yes.

10       Q     Was this a standard form that was

11 in use at the time by WealthTV?

12       A     I think that is fair, yes.

13       Q     Okay.  And Donna Thomas was

14 authorized, was she not, to send this to Cox?

15       A     Yes.

16       Q     Did you know she was sending it?

17       A     I am pretty comfortable that I

18 knew she was sending this.

19       Q     Did you ask her to?

20       A     I don't recall.

21       Q     Okay.  Was this, in fact,

22 WealthTV's newest deal at that time?
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1       A     I don't know.

2       Q     Okay.  You can't tell, because you

3 can't remember which deals were out there, or

4 is there some other reason?

5       A     I am not sure what she is

6 referring to in the newest deal.

7       Q     Okay.  It also says "window of

8 opportunity is short."  Was that true?  Was

9 the opportunity -- the window of opportunity

10 short at that time?  Was this deal going away?

11       A     At the time there was thought of

12 offering founders, people that were willing to

13 commit, preferred terms to extend it out.  And

14 today many people -- well, today, in terms --

15 through the NCTC, you know, we are free

16 through the entire period.

17       Q     Okay.  But that wasn't true at the

18 time this was sent by Donna Thomas to Cox,

19 correct?

20       A     No.

21       Q     That is not correct, or it was --

22 that is correct, what I just said?
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1       A     It is correct, what you said.

2       Q     Okay.  It says in Donna Thomas'

3 e-mail that this was an opportunity for free

4 HD, digital, and SD.  Was this long term free,

5 in your opinion?

6       A     Yes.

7       Q     Okay.  Now, in order to get free

8 carriage, Cox would have had to sign up on or

9 before August 1, 2004, correct?

10       A     That is what she was proposing.

11       Q     Yes.  And that -- she sent it on

12 June 21st, correct?

13       A     Appears to be.

14       Q     All right.  So Cox had a little

15 over a month to sign this deal if it wanted

16 this particular deal, correct?

17       A     That is what is being proposed,

18 but --

19       Q     Okay.

20       A     -- I think it was to kick off

21 discussions.

22       Q     Well, this particular deal she
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1 presents as a window of opportunity being

2 short, and it expires on August 1, 2004.  That

3 is accurate, isn't it?

4       A     Yes.

5       Q     Okay.  And in order to get this

6 deal, you also -- Cox would have had to sign

7 up for a term of four and a half years.  That

8 is under "Term," the second item.  Do you see

9 that?

10       A     I do.

11       Q     Okay.  And is that accurate, what,

12 about four and a half years, a little over?

13       A     Roughly.

14       Q     Okay.  And then, it says here HD

15 would be free for the first year.  Is that

16 accurate, or is there another way to get free

17 carriage?

18       A     I think it is accurate, what you

19 said, and there is another way to get free

20 carriage.

21       Q     And what is that other way?

22       A     As I understood this, I think if
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1 it launched and it wasn't being -- the

2 customer wasn't being charged extra money

3 beyond the primary HD tier, then it would be

4 free.

5       Q     Well, it is only free if Cox -- do

6 you see this chart in the middle of the page,

7 big chart?

8       A     I do.

9       Q     Okay.  The only line where the

10 rates for HD license fees are zero is the very

11 bottom, is that correct?

12       A     That is correct.

13       Q     Okay.  And that requires 100

14 percent HD system launch packaged on box, and

15 80 percent digital system roll-out commitment. 

16 Is that right?

17       A     That is what it says.

18       Q     Okay.  And that means that Cox

19 would have had to launch the WealthTV service

20 on all of its -- for all of its HD

21 subscribers, correct?

22       A     No.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3407

1       Q     What does it mean?

2       A     I believe this is a system

3 deployment, not a corporate deployment.

4       Q     So this you think is a hunting

5 license.

6       A     No.

7       Q     Okay.  Can you explain why this is

8 not a hunting license?

9       A     I believe this is a hunting

10 license, but what I was referring to didn't

11 make it a hunting license.

12       Q     Okay.  Well --

13       A     I am sorry about that.

14       Q     Well, what makes it a hunting

15 license, in your opinion?

16       A     What makes this a hunting license

17 is I think it was offering the -- although it

18 is not stated here in this non-enforceable

19 founder's term sheet, that there was no

20 requirement to launch a definitive commitment.

21       Q     So what you just said is not in

22 this document, correct?  There is nothing in
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1 here that says "the right, but not the

2 obligation," as you testified earlier,

3 appeared in hunting licenses, is that a

4 correct statement?

5       A     That is a correct statement. 

6 There is not certain language in here, but

7 there is also not language that says they have

8 to launch.

9       Q     Okay.  This is really just -- and

10 there is nothing in Ms. Thomas' e-mail that

11 indicates this is just a hunting license,

12 correct?

13       A     No.

14       Q     Okay.  And, in fact, in 2004, is

15 it fair to say WealthTV was actually looking

16 for full carriage on Cox?

17       A     No, that is not accurate.

18       Q     Well, what is accurate?  What were

19 you looking for on Cox?

20       A     I believe this was meant to be a

21 hunting license type agreement.

22       Q     And what is that belief based on?
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1       A     There is no commitment specified

2 in this non-binding term sheet of where they

3 would need to launch.

4       Q     Well, it doesn't say one way or

5 the other whether there is a commitment, and

6 it doesn't say one way or the other whether

7 there is going to be no obligation to launch,

8 correct?  So this could either turn into a

9 hunting license or not a hunting license of a

10 full carriage deal, correct?

11       A     I agree with you.  It could have

12 turned into a hunting license or something

13 beyond.

14       Q     So this document doesn't tell you

15 whether you were seeking a hunting license or

16 not.  You are making an assumption about that?

17       A     I don't think I am making an

18 assumption.  I think based on my business

19 experience, a document that doesn't specify

20 launch commitments and talks about system

21 deployment I would characterize as a hunting

22 license.
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1       Q     So your reading of this is that if

2 any single system at Cox launched it -- if

3 that system rolled out 100 percent HD and 80

4 percent digital, it would get free carriage?

5       A     That is correct.

6       Q     That is your understanding of what

7 this deal was supposed to do?

8       A     Yes.

9             JUDGE SIPPEL:  What was the

10 distinction you made between system deployment

11 and what was the other kind of employment?

12             THE WITNESS:  Corporate-wide

13 deployment.

14             JUDGE SIPPEL:  Corporate-wide. 

15 Okay.  Thank you.

16             BY MR. MILLS:

17       Q     Look at the top wine of the chart. 

18 It says "HD packaged on tier.  No MSO-wide

19 system roll-out commitment."  Now, MSO-wide

20 means corporate-wide, doesn't it?

21       A     Yes.

22       Q     And so if you don't have -- if
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1 there's no MSO-wide or corporate-wise system

2 roll-out commitment, then the Cox Systems are

3 in the top line of this chart, correct?

4       A     Depending on how they're packaged,

5 potentially, yes.

6       Q     Okay.  So what you said just a

7 minute ago about this being a system by system

8 proposal is not accurate, is it?

9       A     I believe it is accurate.  I

10 believe this is a system by system proposal

11 hunting license.

12       Q     Is it inconsistent with that, the

13 first line saying no MSO-wide system roll-out

14 commitment?  Isn't that inconsistent with what

15 you just said?

16       A     No.

17       Q     Okay.  How is it not?

18       A     This is showing various rates

19 depending on if and how the HD is rolled out

20 with the combination of digital.

21       Q     So if the HD is packaged on a

22 tier, what does that mean, on a paid tier?
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1       A     What it means to me is that

2 generally when somebody subscribes to an HD

3 service, a box is provided.  It doesn't

4 necessarily need to be provided, but the box

5 is typically provided.

6             If it comes -- when you purchase

7 or lease the box, many times and I believe on

8 Cox there was a fee associated with getting

9 the box to compensate, I assume for the cost

10 of the box.  When you receive the box, there

11 were channels that were made available with

12 the box.  So a common term is with the box or

13 carried on the box.

14             From there there might be

15 additional paid services.  As an example, if

16 you paid $10 more, you might get not just

17 what's on the box, but additional channels.

18       Q     Well, I don't need examples.  I'm

19 just asking about this first line.  HD package

20 on tier --

21             JUDGE SIPPEL:  Let him finish his

22 answer though.
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1             MR. MILLS:  Okay.

2             JUDGE SIPPEL:  If you let him go

3 that far, let him finish it.

4             MR. MILLS:  Sure.

5             JUDGE SIPPEL:  Thank you.

6             THE WITNESS:  I was just about

7 done.  Just if you paid more for a tier of

8 service, it's packaged on a tier, and I think

9 that's what's being referred to as HD packaged

10 on tier.

11             JUDGE SIPPEL:  Where do you see

12 that?

13             THE WITNESS:  It's the very first

14 upper left column.  It says HD package --

15             JUDGE SIPPEL:  I see it.  Oh,

16 yeah.  I see it, yeah.

17             BY MR. MILLS:

18       Q     Now, the very bottom line it says

19 100 percent HD system launch packaged on box,

20 right?  Isn't that what you were just talking

21 about, packaged on the box?

22       A     That's what I was talking about.
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1       Q     Okay.  The top line applies if you

2 do not have an MSO-wide system roll-out

3 commitment, correct?

4       A     That's correct.

5       Q     Okay.  

6             JUDGE SIPPEL:  Would a hunting --

7 I don't mean to interrupt you, but it's just

8 -- does a hunting license also include a right

9 to a la carte, or that's something separate

10 and apart?

11             THE WITNESS:  It could if it's

12 allowed in the agreement.

13             JUDGE SIPPEL:  All right, okay.

14             MR. MILLS:  Your Honor, I have one

15 document that I plan to use this afternoon

16 that's highly confidential, and it's the one

17 I'm about to use now.  So I apologize for

18 that, but you can stay. 

19             Does anyone else?

20             JUDGE SIPPEL:  Who's going go --

21             MR. MILLS:  It's a Cox document. 

22 So there's one --
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1             JUDGE SIPPEL:  All right.  Is

2 anybody in the court who shouldn't be here?

3             MR. MILLS:  yes.

4             JUDGE SIPPEL:  Okay.  

5             (Pause in proceedings.)

6             JUDGE SIPPEL:  Let's see what

7 we've got.

8             MR. MILLS:  Okay.  It will be Cox

9 Exhibit 11 in evidence.

10             JUDGE SIPPEL:  Thank you.  

11             Now, this is already in; is that

12 correct?

13             MR. MILLS:  Yes, sir.

14             JUDGE SIPPEL:  Thank you.

15             MS. WALLMAN:  Is this the document

16 where we made a change?  We pulled the page

17 out?

18             MR. MILLS:  Yeah, this was the

19 document that we did organize properly.  It

20 was out of order, and we had agreed at the

21 document admission session to put it in the

22 proper order.
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1             JUDGE SIPPEL:  It ended up being

2 received in the proper order.

3             MR. MILLS:  Yes, that's correct,

4 Your Honor.  So I believe that the one that

5 everyone has should be on the top, Your Honor,

6 at this point.  We handed those out.

7             JUDGE SIPPEL:  The numbers seem to

8 work.

9             MR. FELD:  Do you have any

10 additional copies of the document?

11             MR. MILLS:  Yeah.

12             BY MR. MILLS:

13       Q     Mr. Herring, this is an internal

14 E-mail at Cox.  I just wanted to bring it to

15 your attention and ask you some questions

16 about it.  This is an E-mail internally from

17 Bob Wilson to Andy Albert in response to one

18 from Andy Albert.  Okay?  And it includes an

19 E-mail from Nico Fasano from Andy Albert that

20 was on September 13th, 2004.

21             Do you see that?  That's the first

22 page.
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1       A     I do.

2       Q     Okay.  Nico Fasano, on September

3 13th, 2004, had went to Andy Albert an E-mail

4 that said, "I hope all is well.  I wanted to

5 send you the latest proposal, which includes

6 the opportunity for free HD, SD and VOD

7 through the term, as I mentioned on your voice

8 mail this morning."

9             Do you see that?

10       A     I do.

11       Q     Did you know that Nico Fasano was

12 sending another term sheet to Cox in addition

13 to the one that Donna Thomas was sending?

14       A     I believe I knew that Nico was

15 doing just that.  I didn't know the time

16 frame, but I know he was following up with

17 Cox.  I believe I knew at the time, and I have

18 somewhat of a memory of him doing that.

19       Q     And this one says it's the latest

20 proposal.  Do you know if that's true?

21       A     I don't.

22       Q     Okay.  Now, this one says if you
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1 look at the next page, there's a two-page --

2 actually it's three pages -- a three-page

3 document also called "Founder Affiliate Term

4 Sheet," correct?

5       A     Yes.

6       Q     Okay.  And this one says for Cox -

7 - at the very top -- for Cox to qualify for

8 this founder affiliate deal, this term sheet

9 must be executed prior to October 1, 2004,

10 correct?  Do you see that?

11       A     No.  It was must executed.  I'm

12 sorry.  Yes.

13       Q     Okay.  Founder affiliate status. 

14 Do you see it now?

15       A     I do.  I'm sorry.

16       Q     Okay.  So on September 13th, Nico

17 Fasano is sending to Cox a deal that had to be

18 signed within two weeks, correct?  Two and a

19 half weeks?

20       A     Apparently.

21       Q     Okay.  This --

22       A     But -- I'm not trying to be -- my
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1 last answer, I'm not sure I'd call it a deal. 

2 It's a non-binding, non-enforceable term

3 sheet, is maybe the best way to describe it.

4       Q     Well, that's how you tried to get

5 MSOs and other distributors interested in your

6 -- this was standard practice for WealthTV,

7 wasn't it, to send out term sheets like this?

8       A     We didn't send these out after

9 2004.  During 2004, I think there were

10 multiple sheets that looked very similar to

11 this being sent out.

12             JUDGE SIPPEL:  We have a

13 BlackBerry alert.  Does anybody want to cough

14 it up?  Okay.  We'll look the other way.  Tell

15 me when it's clear, Reporter.

16             THE REPORTER:  So far so good.

17             JUDGE SIPPEL:  So far so good.

18             MR. MILLS:  Back on track?  Okay.

19             JUDGE SIPPEL:  Move on.

20             BY MR. MILLS:

21       Q     It's fair to say though, Mr.

22 Herring, that this was an attempt by WealthTV
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1 to get Cox to sign a document that would then

2 pave the way for carriage of WealthTV on Cox,

3 correct?

4       A     Yes.

5       Q     And had signature pages on the

6 last page of the document, signature lines,

7 didn't it?

8       A     Yes.

9       Q     Okay, and if those signature lines

10 were signed by Herring Broadcasting and Cox

11 Communications, you would expect to launch

12 WealthTV on Cox Systems, correct?

13       A     Yes.

14       Q     Okay, and that was the whole point

15 of it, wasn't it?

16       A     Yes.

17       Q     
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1       A     

2       Q     

    

  

    

9       A     

10       Q     Okay.  Did you know in September

11 of 2004 that Cox had rejected WealthTV,

12 carriage of WealthTV?

13       A     No.

14       Q     By the end of 2004, had you

15 concluded that Cox had rejected carriage of

16 WealthTV?

17       A     No.

18       Q     By the end of 2004, you had

19 already made a presentation of your

20 programming and network to Cox in May of 2004,

21 correct?

22       A     Yes.
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1       Q     You had sent two term sheets and

2 two different sales people to Cox, correct?

3       A     Yes.

4       Q     Both of them had deadlines in them

5 that had passed by the end of 2004, correct?

6       A     Yes.

7       Q     Did you think you were still

8 negotiating with Cox?

9       A     I don't want to get caught up on a

10 word, but --

11       Q     I mean Cox --

12       A     -- "negotiating," we --

13             JUDGE SIPPEL:  Just see if you can

14 answer his question.

15             THE WITNESS:  I think we're still

16 -- yes, I think we're still pursuing Cox.

17             BY MR. MILLS:

18       Q     Well, I understand you are

19 pursuing Cox, but what I'm trying to

20 understand is didn't you get it that Cox was

21 rejecting WealthTV by the end of 2004, even

22 though you might have come back in 2005?  By
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1 the end of 2004, these proposals had been

2 rejected, correct?

3       A     They didn't move forward with the

4 proposals.  I would agree with that.

5       Q     Well, if you make a proposal and

6 you give a deadline and the deadline passes

7 and it's not accepted, would you agree with me

8 that it has been rejected?

9       A     In a sense, yes.

10       Q     Well, why didn't --

11       A     It wasn't accepted.

12       Q     I'm sorry.  Go ahead.  It wasn't

13 accepted?

14       A     It wasn't accepted.

15       Q     But there were no continuing

16 negotiations, were there?  That's not your

17 testimony.

18             In 2004, was Cox still -- was

19 anybody at Cox talking with you about carriage

20 of WealthTV?

21       A     Yes.

22       Q     Who?
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1       A     There were -- specifically with

2 me --

3       Q     You're talking about at Cox

4 corporate now, right?  You're talking about at

5 Cox corporate, in Bob Wilson's -- you

6 understand Bob Wilson is the Senior Vice

7 President of Programming at Cox?

8       A     I do.

9       Q     And that he has a -- that Andy

10 Albert works for him, correct?

11       A     I believe so.

12       Q     Okay.  Were you talking with Andy

13 Albert or Bob Wilson or anyone on Bob Wilson's

14 team about carriage, negotiating terms of a

15 deal?

16       A     I was not.

17       Q     Okay.  Was anybody on your sales

18 staff negotiating terms of a deal with Cox

19 corporate in 2004 after these deals were

20 rejected, after these deals had passed?

21       A     I think they were trying to engage

22 in discussions.
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1       Q     Do you know that or you're just

2 assuming that?  Do you know that of your

3 personal knowledge?

4       A     I believe there was continued

5 effort to get them to try to engage in

6 discussions.

7       Q     But those discussions didn't

8 happen in 2004, correct?

9       A     I just don't recall.

10       Q     If it turns out from subsequent

11 testimony and if this E-mail is true that what

12 Bob Wilson is saying to Andy Alert to file

13 this away, you would agree that Cox's

14 rejection of WealthTV in 2004 had nothing to

15 do with Mojo, correct, which hadn't even

16 launched until 2006?  That's necessarily true,

17 isn't it?

18       A     I would agree with that.

19       Q     Okay, and if Cox did reject

20 WealthTV back in 2004, it had to be obviously

21 for other reasons, other than that, correct?

22       A     I would agree.
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1       Q     Okay.  Do you know why Cox

2 rejected or did not accept a deal with

3 WealthTV as WealthTV was proposing in 2004? 

4 Do you know?

5       A     I do not.

6       Q     Did anybody tell you from Cox why

7 they weren't pursuing carriage in 2004?  Do

8 you remember anyone?

9       A     I don't believe so.

10       Q     You testified that you then

11 prepared for a corporate meeting.  You did

12 secured a meeting in 2005, correct?

13       A     I did.

14       Q     Okay.  And that was a meeting that

15 you had secured with senior Cox executives,

16 Bob Wilson and Pat Esser, correct?

17       A     I think I arranged it through Bob

18 Wilson.  I know I did.  I'm not sure when I

19 knew Pat was -- Mr. Esser was attending.  I

20 did now that before I went out there though.

21       Q     And you prepared for that meeting,

22 correct?
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1       A     I did.

2       Q     And you prepared another deck or

3 slide show, correct?

4       A     I did.

5       Q     And you wanted to convince Cox

6 when you went out to Cox corporate that they

7 should carry WealthTV, obviously, correct?

8       A     Yes.

9       Q     Who prepared that slide

10 presentation?  You?

11       A     It would be done with my input.  I

12 don't recall who prepared it.

13       Q     And you also wanted to put

14 together information  about interest in the

15 field from Cox's systems to show the people in

16 Cox corporate, correct?

17       A     Yes.

18       Q     Okay.  Let me show you the next

19 exhibit, and by the way, that's the end of the

20 confidential exhibit if anyone who left wants

21 to come back, if anyone wants to come back.

22             JUDGE SIPPEL:  Open the windows.
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1             MR. MILLS:  Get some air back in

2 here.

3             JUDGE SIPPEL:  Yes, sir.

4             MR. MILLS:  This is Cox Exhibit

5 91, been marked for identification, not

6 admitted.

7             JUDGE SIPPEL:  Thank you.

8             MR. MILLS:  It has been admitted? 

9 I'm informed it has been admitted.  My

10 colleagues have admitted it.

11             JUDGE SIPPEL:  Well, let's see

12 what this shows.  Cox 91 is in?  Yeah, we show

13 it to be in.

14             MR. MILLS:  Okay.  It is, it is. 

15 This is admitted in evidence.  This is, I

16 believe, Your Honor, just to be clear that

17 after the first page is not admitted for the

18 truth of the matter asserted, but I do believe

19 that the document was admitted with that

20 limitation.

21             JUDGE SIPPEL:  Whatever.

22             MR. MILLS:  Okay.
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1             JUDGE SIPPEL:  Whatever it was it

2 was.

3             MR. MILLS:  All right.  

4             BY MR. MILLS:

5       Q     This is an E-mail.  At the top it

6 indicates that it's from your father to you in

7 December of 2008, correct?

8       A     Yes.

9       Q     But that's just forwarding a

10 message.  There's an E-mail imbedded in this

11 from you to three people who work for you on

12 April 26, 2005, correct?

13       A     Yes.

14       Q     Okay, and those three people are

15 John Ghiorzi, John Wheeler, and John Scaro?

16       A     Yes.

17       Q     Okay.  Were they all sales people?

18       A     Affiliate sales people, yes.

19       Q     Affiliate sales people, okay.  And

20 it says, "Gents:  We have a firm appointment

21 with key senior executives Pat Esser and Bob

22 Wilson at Cox in early June.  I need your help
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1 with visiting field locations to provide

2 positive feedback to corporate."

3             Do you see all of that?

4       A     I see it.

5       Q     Okay.  Toward the bottom it says,

6 "Attached is a spreadsheet with locations we

7 know of and key personnel."  And it says many

8 of these locations were hit hard from May to

9 October of  2004.  See the comments section?

10             "We need to revisit and gain any

11 support we can.  I would suggest that such

12 visits are secondary to our primary goals."

13             Your primary goal was to gain

14 carriage at Cox corporate, correct?

15       A     I'm not sure that's what it's

16 referring to.  Our primary goal was always to

17 get distribution.

18       Q     Okay, and so these three folks had

19 replaced Donna Thomas' team; is that fair?  Is

20 that right, as affiliate sales reps?

21       A     Yes.

22             JUDGE SIPPEL:  Who were the three
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1 that replaced?

2             MR. MILLS:  John Ghiorzi.  It's G-

3 h-i-o-r-z-i.

4             JUDGE SIPPEL:  Yes.

5             MR. MILLS:  John Scaro, S-c-a-r-o. 

6 And John Wheeler.

7             JUDGE SIPPEL:  Thank you.

8             BY MR. MILLS:

9       Q     They had been hired in early 2005;

10 is that true?

11       A     I'm not sure of the specific time

12 frame.

13       Q     Donna Thomas --

14       A     Some --

15       Q     I'm sorry.  Go ahead,

16       A     Somewhere end of 2004, 2005, I

17 think, is how I would feel comfortable saying.

18       Q     Do you know when Donna Thomas

19 left?

20       A     I do not.

21       Q     When Donna Thomas left, did her

22 sales folks that she had hand picked all leave
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1 with her?

2       A     A few of them or at least one of

3 them did shortly thereafter.

4       Q     Well, Nico Fasano left, right?

5       A     Eventually, yes.

6       Q     Shortly thereafter, shortly after

7 Donna Thomas left?

8       A     I don't recall when he left.

9       Q     How about Beth Joseph?  Did she

10 leave when Donna Thomas left?

11       A     Not long after.

12       Q     And Sherri Smith left at the same

13 time Donna Thomas did?

14       A     Maybe three or four months later.

15       Q     Okay.

16       A     Is what I recall.

17       Q     All right.

18       A     I may not be correct on that. 

19 That's just what I recall.

20             MR. MILLS:  All right.  I want to

21 move to --

22             JUDGE SIPPEL:  Is that it on 91?
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1             MR. MILLS:  That's it for now.  We

2 will come back to that slide.  I mean for that

3 exhibit.

4             JUDGE SIPPEL:  Yes, sir.  Okay.

5             MR. MILLS:  This is Cox 56 in

6 evidence.  

7             JUDGE SIPPEL:  Thank you.  Do you

8 have more up here?  One more?  Thank you.

9             BY MR. MILLS:

10       Q     Now, this is another slide

11 presentation, I believe.  I don't believe you

12 went through this one earlier, but it's

13 similar to others you've seen.  So, again, I

14 will not go through it.

15             JUDGE SIPPEL:  This is in

16 evidence; is this right?

17             MR. MILLS:  Yes, sir.

18             JUDGE SIPPEL:  Cox 56.  Thank you.

19             BY MR. MILLS:

20       Q     Is this the slide show that you

21 presented to Pat Esser in early June of 2005?

22       A     It encompasses the slide show.
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1       Q     Okay.  Is this another one of

2 those documents where you believe there's an

3 n slide, and you don't know if the slides

4 after the n slide might have been included?

5       A     No, I believe I definitely know

6 that answer.

7       Q     And you definitively know which

8 slides were actually shown in June of 2005?

9       A     I believe so.

10       Q     Okay.  Do you remember showing

11 them to Pat Esser?

12       A     I remember the presentation.  I

13 don't remember every slide.

14             Now, this presentation, again,

15 we'll go through it fairly quickly, but if you

16 look at the bottom, it's actually if you're

17 looking at it horizontally, it's going to be

18 on the left-hand side.   The number of the

19 page is page 3, what is WealthTV?

20       A     Yes.

21       Q     Do you see that?

22             Again, that has that same second
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1 bullet, "broad appeal across  age and income

2 demographics while holding a special appeal to

3 the highest income households"?

4       A     Yes.

5       Q     On page 7, it has the magazine

6 complementary set with which you are now quite

7 familiar.

8       A     Yes.

9       Q     Is that the same one you discussed

10 during cross examination by Mr. Cohen,

11 correct?

12       A     Yes.

13       Q     On page 10, 11, 12, 13, and 14 and

14 15, it has the featured program, which are

15 both female skewed, male skewed, and some

16 unskewed, correct?

17       A     I would agree.

18       Q     Okay.  Of those I also did a

19 little bit of math.  Twelve of those 18 are

20 skewed 55 plus or 70 plus.  Is that true?

21             Feel free to take a look.

22       A     I'll take your word.
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1       Q     Okay.  We turn to page -- we'll

2 briefly pause on page 21.  We'll go back to

3 this, but page 21 says "strong Cox support,"

4 correct?

5       A     Yes.

6       Q     And this was a slide that you

7 prepared; is that right?

8       A     I had it prepared, yes.

9       Q     Who prepared it for you?

10       A     I don't recall.

11       Q     And did they use information, I

12 guess, from call reports and the like?

13       A     I think it was started with this

14 one here.

15       Q     Okay.

16       A     And information from this was

17 further developed and provided here.

18             JUDGE SIPPEL:  Page 21, is this

19 what he --

20             MR. MILLS:  He's talking about

21 page 21.  I believe he's referring to the E-

22 mail that is Exhibit 91, correct?  Where you
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1 had attached a chart?

2             THE WITNESS:  Yes, Cox Exhibit 91.

3             BY MR. MILLS:

4       Q     Well, we'll get back to page 21,

5 strong Cox support, but do you know whether a

6 good deal of information from this was also

7 taken from the call reports that were kept at

8 WealthTV?

9       A     I don't definitively know.  I

10 would --

11       Q     Okay.  It's possible?

12       A     I would assume so.  It's

13 definitely possible.

14       Q     Okay.  You would assume that it

15 was.  That's what those call reports were

16 partly used for, correct?

17       A     Yes.

18       Q     Okay.

19       A     But with this other E-mail, I

20 think it was updated with the sales force.

21       Q     So you expected that that would be

22 updated to some extent?
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1       A     Yes.

2       Q     Okay.  Page 22.  Why launch

3 WealthTV, do you remember that slide?

4       A     Yes.

5       Q     Spent a good deal of time on that. 

6 It says, "Luxury is hot across broad

7 demographics."

8       A     I don't think we spent a l ot of

9 time on this.

10       Q     No?  It does say, "Luxury is hot

11 across broad demographics," though, correct?

12       A     It does.

13       Q     Okay.  And then we have what you

14 called an n slide, right?

15       A     Yes.

16       Q     Okay.  After the n slide on page

17 28, you see WealthTV demographics?

18       A     I see it.

19       Q     Okay.  And that's a slide you

20 talked about earlier today, correct?

21       A     I believe we talked about this

22 slide.
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1       Q     Okay, and page 41, do you see page

2 41?  I'm trying to go through this fairly

3 quickly, but I want to see if you recognize

4 these slides.  Page 41 is a slide called

5 WealthTV demographics.

6             JUDGE SIPPEL:  Is this the same as

7 the Baby Boomers slide --

8             MR. MILLS:  Yes.

9             JUDGE SIPPEL:  -- that we talked

10 about at length?

11             MR. MILLS:  That was what I --

12             JUDGE SIPPEL:  I was going to ask

13 him this morning.

14             MR. MILLS:  That was my next

15 question

16             JUDGE SIPPEL:  Do you remember

17 that one?  It was the Baby Boomers slide.

18             THE WITNESS:  I do remember it.

19             BY MR. MILLS:

20       Q     This is it, isn't it?

21       A     It is.

22       Q     Okay, and the next page is that TV
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1 competitive set, correct?

2       A     Yes.

3       Q     Okay.  Now, WealthTV was up and

4 running for about a year by the time this

5 pitch was made, correct?  This is June of '05.

6       A     Yes.

7       Q     Okay.  I show you a document you

8 did testify about specifically this morning. 

9 This is Cox Exhibit 23 in evidence.  This is

10 the presentation, Mr. Herring, that you gave

11 to Bob Wilson, correct, in June of 2005?

12             In fact, this is exactly the same

13 exhibit that you testified about this morning,

14 correct?

15             Take your time.

16       A     (Examining document.)  I'm sorry. 

17 The question?

18       Q     It's the same slide you talked

19 about this morning, correct?  The same

20 presentation?

21       A     I think so.

22       Q     Okay.  It's the same exhibit.  On
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1 page 3 it has, "What is WealthTV?" the

2 WealthTV slide with the broad appeal, correct?

3       A     Yes.

4       Q     And on page 7, the magazine

5 complementary set?

6       A     Yes.

7       Q     On page 9 is the Baby Boomer

8 slide, correct?

9       A     Yes.

10       Q     Page 10 is the WealthTV graphics,

11 right, with the programming genres?

12       A     Yes.

13       Q     The adults and the women, correct?

14       A     Yes.

15       Q     And then on page 12 and for

16 several pages thereafter it has the same

17 featured programming slides.  All right?

18       A     Yes.

19       Q     And page 22 is the strong Cox

20 support slide?

21       A     Yes.

22       Q     And page 24 is the "Why Launch
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1 WealthTV?" where it points out that luxury is

2 hot across broad demographics, correct?

3       A     Yes.

4       Q     There was some additional material

5 sent to Cox.  I'm going to hand out -- you

6 haven't seen in your testimony at least today. 

7 This is Cox Exhibit 8 in evidence.

8       A     Thank you.

9             JUDGE SIPPEL:  It is in evidence?

10             MR. MILLS:  In evidence and in

11 color.

12             JUDGE SIPPEL:  I see that.

13             BY MR. MILLS:

14       Q     Now, this was additional material

15 sent to Cox.  Do you recognize this?

16       A     Yes.

17             MR. MILLS:  In fact, I'm going to

18 mark for identification purposes only on our

19 demonstrative exhibit which has been shown to

20 counsel for WealthTV previously.  I'm not

21 going to introduce this into evidence, but I

22 think it's demonstrative.  It's exactly the
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1 same material that's in Cox Exhibit 8, but

2 it's the actual original that was presented to

3 Cox.  I thought it might be helpful for the

4 Court to see and for the witness to see if he

5 can identify it, exactly how this information

6 was presented to Cox.

7             JUDGE SIPPEL:  Well, it's a

8 duplicate of eight?

9             MR. MILLS:  Yes, sir.

10             JUDGE SIPPEL:  But in a little

11 different format.

12             MR. MILLS:  May I approach the

13 witness?

14             JUDGE SIPPEL:  Certainly,

15 certainly, yeah.  I don't see why we have to

16 have that marked or anything.

17             MR. MILLS:  Just so that it's

18 marked for the record.  It's just a

19 demonstrative exhibit.  It doesn't have to be

20 marked at all, but --

21             JUDGE SIPPEL:  Yes, describe for

22 the record what the witness has in front of
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1 him now.

2             BY MR. MILLS:

3       Q     This is a physical binder or

4 folder, correct?

5       A     Yes.

6       Q     And is this the kind of

7 presentation material that WealthTV brings to

8 distributors like Cox?

9       A     Not generally.

10       Q     This was unusual?

11       A     The folder is a little unusual.

12       Q     Okay, and do you recognize this

13 folder in this material?

14       A     I believe this was a WealthTV

15 internal folder.  So yes.

16       Q     Okay.  Do you know did you present

17 this to Cox?

18       A     I don't know.

19       Q     Do you know who did?

20       A     I do not.

21       Q     Okay, and is this a presentation

22 of material to Cox that you recognize?
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1       A     I don't think I can answer with a

2 simple yes or not.  I'd like to, but generally

3 I don't think we provide this to customers. 

4 So I don't think this was WealthTV generated,

5 but I may be wrong.  I generally wouldn't

6 provide anything like that to a customer.

7       Q     When you say "that," you're

8 talking about an article, correct?

9       A     Yes.

10       Q     That appears in the Cox Exhibit 8

11 as page 20, 21, correct?

12       A     Yes.

13       Q     Okay.  This is an article called

14 "Wealth, Fame and Good Fortune."  "Robert

15 Herring capitalizes on the different meanings

16 of wealth."  Is that right?

17       A     Yes.

18       Q     And that is not something that you

19 would normally present to a distributor like

20 Cox?

21       A     I don't recall doing so.

22       Q     Okay.  Would you consider that to

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3446

1 be inappropriate to put in a presentation like

2 this?

3       A     Not inappropriate, just atypical.

4       Q     Okay.  Now, in this, in this

5 folder of material, there are a number of

6 color pages that highlight WealthTV

7 programming, correct?

8       A     Yes.

9       Q     One of those is WealthTV's "Giving

10 Back."  It's actually page 6 in the exhibit,

11 correct?

12       A     Yes.

13       Q     And Let's Shop, WealthTV's Let's

14 Shop.  Do you see that?

15       A     Yes.

16       Q     A big color page on that, and if

17 you look at page 10 in the exhibit, you can

18 either look in the exhibit itself or you can

19 look in the -- do you see page 10?

20       A     Yes.

21       Q     This highlights some of the shows,

22 including Let's Shop, right?
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1       A     Yes.

2       Q     Etiquette 101?

3       A     Yes.

4       Q     And on the right-hand side it

5 highlights some categories, luxurious travel,

6 correct?

7       A     Yes.

8       Q     Health and Living, correct?

9       A     Yes.

10       Q     Fashion?

11       A     Yes.

12       Q     Exquisite Shopping?

13       A     Yes.

14       Q     And there's DVDs provided,

15 correct?

16       A     Yes.

17       Q     One of those DVDs is called

18 "Wealth on Health," right?

19       A     Yes.

20       Q     And "Wealth on Health" was the

21 only show you could think of in the health

22 category earlier today, correct?
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1       A     Yes.

2       Q     And the health category was skewed

3 women according to the slide presentation,

4 correct?

5       A     Yes.

6       Q     And then there's a DVD called

7 "Teen Chic."  Do you see that DVD?

8       A     I do.

9       Q     There's another DVD in there on

10 page 15.  It has someone's business card in

11 it.  Do you see that?

12       A     I do.

13       Q     Whose is that?

14       A     That's my business

15       A     That's my business card.

16       Q     Okay.  

17             JUDGE SIPPEL:  There's the tail

18 end?

19             MR. MILLS:  Yeah.  No, it's not. 

20 It's actually -- if you could show the Judge

21 the DVD that has the business card.

22             JUDGE SIPPEL:  Oh, I see it.
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1             MR. MILLS:  And you can see that

2 on page 15.

3             JUDGE SIPPEL:  Page 15?

4             MR. MILLS:  Yes.

5             JUDGE SIPPEL:  Yes, I see it.

6             BY MR. MILLS:

7       Q     Now, at that June -- do you know,

8 by the way, if this Cox Exhibit 8 was sent to

9 Cox in connection with that June meeting in

10 2005?  Do you know?  Do you remember or do you

11 not know?

12       A     Set in advance?

13       Q     Either in advance or in connection

14 with that meeting in some way?

15       A     Provided in connection?  I do not.

16       Q     Do you know if you brought it with

17 you or not?

18       A     I don't recall.  It wouldn't be

19 uncommon to have this type of material, but I

20 just don't recall.

21       Q     Okay.  Now, at that June 2005

22 meeting with Pat Esser and Bob Wilson, you
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1 were trying to gain carriage on Cox's systems,

2 correct?

3       A     Yes.

4       Q     You were trying to gain full HDSD

5 carriage?

6       A     Yes.

7             JUDGE SIPPEL:  Was that this one? 

8 Is that the Wilson --

9             MR. MILLS:  Yes, sir.  Yes, sir.

10             JUDGE SIPPEL:  -- Cox 23? 

11             And what was the date of that

12 presentation?  I think you mentioned a date.

13             MR. MILLS:  I believe it's the

14 first week in June, Your Honor?

15             BY MR. MILLS:

16       Q     Did you remember the date?

17             JUDGE SIPPEL:  Oh, June is fine. 

18 What year?

19             MR. MILLS:  June of '05.

20             JUDGE SIPPEL:  Thank you.

21             MR. MILLS:  Very early June '05.

22             BY MR. MILLS:
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1       Q     Now, you testified in your oral

2 direct testimony, Mr. Herring, about that

3 meeting, correct?

4       A     Yes.

5       Q     And you said that your impression

6 was that Mr. Wilson and Mr. Esser thought your

7 pitch was not accurate.  They did n ot engage

8 with you; is that right?

9       A     They engaged with me, but they

10 thought it was inaccurate.

11       Q     They weren't guying the sales

12 pitch.  Is that fair?

13       A     They weren't buying the level of

14 support, including Wichita.

15       Q     Okay, and did they make any

16 comments about the programming to you?

17       A     I'm sure they did.  I just don't

18 recall them.

19       Q     Do you remember any other

20 observations or comments they made about your

21 channel or likelihood of carriage of your

22 channel?
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1       A     I don't.  I know we didn't finish

2 the presentation.  I don't think we made it to

3 the last slide.

4       Q     And that's because they weren't

5 interested in WealthTV, correct?

6       A     I think that was because they

7 thought the Wichita support interest wasn't

8 what I was representing.

9       Q     And they told you that?

10       A     Yes.

11       Q     they were skeptical of the strong

12 Cox support slide in general; isn't that

13 right?

14       A     They were, and specifically the

15 west Wichita, Kansas location.

16       Q     Okay.  I'm going to show you Cox

17 Exhibit 101.

18       A     Thank you.

19             MR. MILLS:  It's a hearing

20 exhibit, Your Honor.  It's only marked for

21 identification at this point. 

22             JUDGE SIPPEL:  It's a letter --
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1             MR. MILLS:  Yes, sir.

2             JUDGE SIPPEL:  -- dated June 7,

3 2005, two pages.

4             MR. MILLS:  Unsigned, Your Honor.

5             JUDGE SIPPEL:  Unsigned, but

6 awaiting the signature of Mr. Charles Herring,

7 it appears, and addressed to Mr. Patrick

8 Esser, and it's identified as Cox 101.

9             MS. WALLMAN:  I don't suppose you

10 have an extra copy of that, please?

11             MR. MILLS:  I actually have one

12 more.

13             THE WITNESS:  I have an extra copy

14 also.

15             MR. MILLS:  Oh, did I give you

16 two?

17             THE WITNESS:  Yes.

18             MS. WALLMAN:  Thank you.

19             BY MR. MILLS:

20       Q     Mr. Herring, do you recognize this

21 letter?

22       A     Yes.
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1       Q     Okay.  Is this a letter that you

2 drafted?

3       A     Yes.

4       Q     This has a document production

5 number from WealthTV, correct?

6       A     Yes.

7       Q     In the lower right-hand corner you

8 can see that that came out of your files

9 somewhere; is that right?

10       A     I see the Bates stamp, yes.

11       Q     Okay.  This was unsigned.  Was

12 this printed off of a computer?  Is that how

13 this was found?

14       A     Yes.

15       Q     Did you draft this?

16       A     Yes.

17       Q     Did you send it?

18       A     I believe I did.

19       Q     Do you remember sending it?

20       A     Yes.

21       Q     Okay.  How did you send it?

22       A     I don't recall.
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1       Q     You remember sending it, but you

2 don't remember how?

3       A     That's correct.

4       Q     Did you send it by E-mail or by

5 physical mail?

6       A     I don't recall.

7       Q     What is it that you do recall

8 about sending it?

9       A     I recall that I sent it.

10       Q     You remember writing it?

11       A     I remember writing it, and I

12 remember sending it.

13       Q     Can you remember a single fact

14 about how you sent it?

15       A     No, I don't think I can.

16       Q     Not a single thing.  Okay.

17             JUDGE SIPPEL:  Well, let's try a

18 little different way.  On what factual basis

19 do you support your statement that you mailed

20 it or on what basis at all?

21             THE WITNESS:  I don't support that

22 I mailed this.  I recall writing it.  I recall
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1 sending it, and I recall wondering what he

2 would do and if he would do what I suggested,

3 which was follow up with three individuals.

4             JUDGE SIPPEL:  Well, how can you

5 recall sending it if you don't know whether

6 you mailed it or sent it by E-mail?

7             THE WITNESS:   I don't know how it

8 was sent.  I can speculate, but I don't want

9 to do that.

10             JUDGE SIPPEL:  No, don't

11 speculate.  All right.

12             MR. MILLS:  Okay.  I'm not asking

13 for this to be admitted, Your Honor.  I don't

14 think there's a foundation, but I do want to

15 ask questions on cross examination since he

16 said he drafted it.

17             BY MR. MILLS:

18       Q     It says in I guess you'd call it

19 the fourth paragraph, "I recognize."  Do you

20 see that paragraph?  "I recognize that many

21 newbie networks come through your doors.  Many

22 may only make it through based on your open
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1 door policy."

2             Do you see that?

3       A     I do.

4       Q     Okay.  That's consistent with your

5 earlier testimony that Cox had a fairly open

6 door policy?

7       A     I would agree with that.

8       Q     Okay.  "Most newbies never launch,

9 but there are a few that deserve your full

10 consideration."  Do you see that?

11       A     I do.

12       Q     Okay.  It says later in this

13 document at the very end, the last paragraph,

14 "WealthTV would welcome your interest in

15 moving forward with our service.  I'm

16 convinced that you're blessing with a hunting

17 license would lead to multiple launches in a

18 very short period of time based upon the value

19 provided to the regions."

20             Is it your testimony that you were

21 seeking a hunting license with Cox

22 Communications in June of 2005?
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1       A     Yes.

2       Q     Okay.  Did you say that to anyone

3 at Cox?

4       A     I don't recall if I used those

5 words.

6       Q     Okay.  You have no documents that

7 indicate that you were seeking a hunting

8 license with Cox Communications at any point

9 in time, do you?

10             MS. WALLMAN:  Objection. 

11 Mischaracterized the testimony and the

12 exhibit.

13             JUDGE SIPPEL:  Well, he's asking. 

14 No, I will allow it.

15             MS. WALLMAN:  He's asking about --

16             JUDGE SIPPEL:  It's cross-

17 examination.  I'll allow the question.

18             Do you understand the question?

19             THE WITNESS:  If you could restate

20 it please.

21             BY MR. MILLS:

22       Q     Okay.  Other than this letter,
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1 which we don't know was sent and it is not in

2 evidence, do you know of any other document

3 that indicates that you were seeking a hunting

4 license that was ever sent to Cox

5 Communications?

6       A     Yes.

7       Q     What is it?

8       A     We sent two agreements that we

9 looked at earlier, non-binding agreements that

10 I characterized as hunting licenses.

11       Q     Your earlier testimony was that

12 you couldn't tell form those whether they

13 would end up as hunting licenses or full

14 carriage agreements, correct?  That was your

15 testimony, wasn't it?

16       A     How they would end up through

17 negotiations, no, but those were hunting

18 license type agreements as written and

19 provided.

20       Q     Even though it said that it was

21 going to be 40 cents per sub if there was no

22 corporate-wide MSO launch, correct?  That's
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1 your testimony?

2       A     That very specifically tells me

3 it's a hunting license, yes.

4       Q     So if it's a hunting license a

5 single system that decided to carry WealthTV

6 would have to pay 40 cents per sub, correct?

7       A     No.

8       Q     Going back to the first page of

9 this letter, -- well, I think I'm going to

10 move on, Your Honor, and keep it moving.

11             JUDGE SIPPEL:  Well, let me ask

12 some questions.  Ms. Wallman, do you have any

13 preference for receiving this into evidence? 

14 Do you have any -- what would you want to do

15 with this document?  It's left as just

16 identify.  Your client said he wrote it and he

17 said he sent it.

18             MS. WALLMAN:  Are you --

19             MR. MILLS:  I'm not moving it into

20 evidence, Your Honor.

21             JUDGE SIPPEL:  No, I know you're

22 not.  I'm asking her what she -- whether she
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1 wants to move it in.

2             MS. WALLMAN:  I would expect to

3 move it into evidence, yes, Your Honor.

4             JUDGE SIPPEL:  You would expect

5 to, yeah.

6             MS. WALLMAN:  If now is the

7 appropriate time, then I would it.

8             JUDGE SIPPEL:  I'm sorry, ma'am?

9             MS. WALLMAN:  If now is the

10 appropriate time to do that, then, yes, I --

11             JUDGE SIPPEL:  Well, I'm just

12 trying to move things along.

13             MR. MILLS:  I don't intend to move

14 it in, and I do object to it.  There is no

15 foundation it was ever received.  It seems to

16 me to be perfectly good cross-examination

17 material because the witness said he drafted

18 it, and I asked him question about portions

19 that he drafted that I wanted to ask him

20 about.

21             But I don't think it's competent

22 evidence of anything probative here because
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1 there's no evidence that it was ever received

2 at Cox.

3             JUDGE SIPPEL:  He was cross-

4 examined on it, and I'm interested in, for

5 example, what he was cross-examined on.  You

6 can do that by leaving it in the record as an

7 identified exhibit.

8             MR. MILLS:  That's fine.

9             JUDGE SIPPEL:  And his testimony.

10             MR. MILLS:  That's fine.

11             JUDGE SIPPEL:  And then if you

12 want to move it in on your redirect -- are you

13 listening to me Ms. Wallman?

14             MS. WALLMAN:  Yes, I am.

15             JUDGE SIPPEL:  Yeah, we'll talk

16 about it then.  But right now it's not coming

17 in, but it is identified and it is going to be

18 in the record.

19             MR. MILLS:  Thank you, Your Honor.

20             BY MR. MILLS:

21       Q     I'm going to show you Cox Exhibit

22 52.  
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1             JUDGE SIPPEL:  By the way,  in

2 handing these out, I'm assuming --

3             MR. MILLS:  This is in evidence,

4 Your Honor.

5             JUDGE SIPPEL:  Okay.  Thank you.

6             -- I'm assuming that your client

7 would be prepared to -- well, that you have

8 searched for a copy of this or the original

9 signed letter in your company's files.

10             MR. MILLS:  Yes.

11             JUDGE SIPPEL:  And it hasn't

12 appeared.

13             MR. MILLS:  Correct.

14             JUDGE SIPPEL:  Okay.  Fifty-two is

15 already in; is that correct?

16             This says redacted.  My copy says

17 redacted.

18             MR. MILLS:  this was redacted by

19 WealthTV, Your Honor.  This is a WealthTV

20 produced document, and I believe, in all

21 fairness, it was probably redacted because it

22 was a communication with counsel.  That's my

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3464

1 assumption.

2             MS. WALLMAN:  Yes, that's correct.

3             MR. MILLS:  So that explains the

4 top part.

5             JUDGE SIPPEL:  Nobody has a

6 problem with --

7             MR. MILLS:  I'm not at this point.

8             BY MR. MILLS:

9       Q     The E-mail at the bottom of page 1

10 is from John Scaro to you on July 2nd, 2007,

11 correct?

12       A     Yes.

13       Q     He's responding to the E-mail

14 that's on the second page that you sent on

15 July 2, 2007.  Just to keep the dates clear,

16 this is in 2007, and it's an unfortunate break

17 in the pages here, but it starts on the bottom

18 of the first page.  It's from you to John

19 Ghiorzi and John Scaro, and continues on the

20 next page and says, "Shortly I will be

21 visiting with Bob Wilson of Cox," and then it

22 says, "Can you supply information regarding
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1 every visit, conversation, et cetera, to a Cox

2 location while you have been representing

3 WealthTV?" right?

4       A     Yes.

5       Q     Now, they had been representing

6 WealthTV sine early 2005 approximately,

7 correct?

8       A     Yes.

9       Q     Okay.  So this is referring to the

10 period of time since early 2005 up until July

11 2007, is that fair?

12       A     Yes.

13       Q     Then it says, "I realize that your

14 efforts may be minimal as I instructed you to

15 avoid Cox or put very low on the priority

16 list"; is that right?

17       A     Yes.

18       Q     Was that true what you said in

19 this E-mail?

20       A     Yes.

21       Q     Okay.  And then mr. Scaro responds

22 with six contacts, snapshots of the dates,
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1 meetings and contact people I have met,

2 correct?  And that's on the first page.

3       A     Yes.

4       Q     Those are all in May and June of

5 2005, right?

6       A     Yes.

7       Q     Okay.  Those were all done in

8 preparation for the meeting you had in June

9 with Bob Wilson and Pat Esser, correct?

10       A     I believe that to be correct.

11       Q     Your direct testimony on page 45,

12 this is WealthTV Exhibit 144.  Now, I think

13 that's in your stack, but it may not be that

14 stack.  If I may look through.

15             JUDGE SIPPEL:  Yes, certainly.

16             MS. WALLMAN:  It's right here.

17             JUDGE SIPPEL:  What's the number?

18             MR. MILLS:  One, forty-four.

19             JUDGE SIPPEL:  Do you have a 144? 

20 Oh, this is the --

21             MR. MILLS:  If I could use this

22 for the witness.
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1             JUDGE SIPPEL:  Sure.

2             MR. MILLS:  This is your direct

3 testimony as revised, amended, correct?

4             BY MR. MILLS:

5       Q     If you turn to page 45.

6             JUDGE SIPPEL:  It's government

7 property now.  It's time to really give it

8 back to us.

9             (Laughter.)

10             JUDGE SIPPEL:  Okay.

11             BY MR. MILLS:

12       Q     It says -- at the bottom of the

13 page there's a paragraph that is headed

14 WealthTV's sales affiliate activity with Cox

15 Communications.  Do you see that?

16       A     Yes.

17             JUDGE SIPPEL:  What page are you

18 on?

19             MR. MILLS:  Forty-five, Your

20 Honor.

21             JUDGE SIPPEL:  Thank you.

22             BY MR. MILLS:
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1       Q     The first line, can you read that

2 to us?

3       A     "WealthTV to be focused at LAN Cox

4 locations prior to and through the first few

5 years after our launch."

6       Q     Okay.  Now, in fact, you had

7 instructed your sales staff to avoid Cox or

8 put it very low on the priority list after the

9 June 2005 meeting, correct?

10       A     I don't know the time frame, but

11 at some point I did that.

12       Q     So this first sentence in this

13 section here on page 45 is not accurate.  Is

14 that fair to say?

15       A     No.

16       Q     Okay.  So you're still saying that

17 you focused heavily on Cox locations prior to

18 and through the first few years after launch

19 even though you had instructed your sales

20 people to avoid Cox or put it low on the

21 priority list?

22       A     yes.
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1       Q     Okay.  Cox turned down WealthTV

2 again after the June 2005 meeting; is that

3 fair to say?

4       A     I'm not sure what you mean by

5 "turn down."  We definitely had work to do if

6 we were going to move forward.

7       Q     Now when you were visiting with

8 Cox in Atlanta, the role you were playing

9 essentially was of a salesperson, correct?

10       A     As a senior manager trying to

11 understand a relations partially as a

12 salesperson, yes.

13       Q     And you were trying to sell your

14 network to Cox Communications, correct?

15       A     Absolutely.

16       Q     You brought a sales pitch with

17 you, right?

18       A     I did.

19       Q     You made a sales presentation,

20 correct?

21       A     Yes.

22       Q     And you used standard sales
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1 techniques and slides, correct?

2       A     I did.

3       Q     And the reaction that Cox gave you

4 was to  a sales pitch, right?  Trying to see

5 whether what you're saying is true, correct?

6       A     In effect, yes.

7       Q     And as a result of that sales

8 presentation, did negotiations begin?

9       A     No.

10       Q     Were there discussions of terms of

11 carriage?

12       A     No.

13       Q     Was there a new draft of a term

14 sheet provided?

15       A     No.

16       Q     Did Cox ask for one?

17       A     No.

18       Q     Isn't it clear to you, Mr.

19 Herring, wasn't it clear to you at that time

20 that Cox was at least at that period in time

21 rejecting carriage of WealthTV?

22       A     No.
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1       Q     What was it that Cox did that made

2 you think that they were not rejecting

3 WealthTV?

4       A     The primary concern that was

5 expressed to me was that the level of support,

6 including Mark Cameron which I talked about,

7 Wichita which I talked about, was not

8 factually correct, and that there wasn't field

9 support.

10       Q     That's your understanding that the

11 only reason that Cox corporate decided not to

12 launch WealthTV was because there was not a

13 sufficient showing of field support?

14       A     We didn't get much beyond that

15 slide.

16       Q     That slide was on page 22, wasn't

17 it?

18       A     It was.

19       Q     Didn't you do that in order, this

20 presentation?

21       A     Yes.

22       Q     Okay.
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1       A     Never got to the second to last

2 page.

3       Q     Okay.  You didn't get to the

4 second to last page.  Just a couple more of

5 these presentations.  Cox Exhibit 110.  I'm

6 sorry.  I said the wrong number.  It's Cox

7 Exhibit 22 in evidence.

8             JUDGE SIPPEL:  It's in evidence.

9             MR. MILLS:  It's in evidence.

10             JUDGE SIPPEL:  Thank you.

11             BY MR. MILLS:

12       Q     I believe this was discussed this

13 morning as well.

14             JUDGE SIPPEL:  I don't remember

15 seeing that handwritten.

16             MR. MILLS:  We've marked just for

17 identification for demonstrative purposes Cox

18 Exhibit 110, Your Honor, because, again, this

19 is one of those presentations that's hard to

20 understand unless you can see it, and it has

21 the original handwritten note.  Okay?

22             JUDGE SIPPEL:  We do have a copy
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1 of that.

2             MR. MILLS:  Yes.  That's exactly

3 what you're seeing there.  Cox Exhibit 22 is

4 the color copy of that.  I thought it might

5 assist the Court to see how it was presented,

6 if it does.

7             JUDGE SIPPEL:  Well, let's see. 

8 If I need it, I know where it is.

9             MR. MILLS:  Very good.

10             BY MR. MILLS:

11       Q     Do you recognize what's been

12 marked for identification Cox Exhibit 110?

13       A     I do.

14       Q     Okay, and it's the copy of that,

15 the color copy of that that's Cox Exhibit 22

16 in evidence, correct?  Do you have both of

17 those in front of you?

18       A     Yes.

19       Q     All right.  Now, this is a package

20 of material that you personally sent to Bob

21 Wilson on March 28, 2006, correct?

22       A     Yes.
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1       Q     Okay, and you hand wrote that note

2 to Bob Wilson, correct?

3       A     Yes.

4       Q     And this is information about the

5 Boomer show?

6       A     There's information on the Boomer

7 show in there in other things.

8       Q     Well, what the note says, WealthTV

9 is the Boomer Show with Brian Christie as one

10 of our new series.  We think the series will

11 be very strong with a broad audience appeal.

12             I'm interested in your thoughts,

13 right?

14       A     It does.

15       Q     And then  it has a DVD with the

16 Boomer Show, right?

17       A     Yes.

18       Q     And it has another piece of

19 collateral material called the Boomer Show. 

20 That's a vertical piece of paper, correct?

21       A     Yes.

22       Q     And then it has a big, eight and a
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1 half by 11 piece of paper called the Boomer

2 Show, right?

3       A     It does.

4       Q     Okay.  And then there's also the

5 last page of this is a WealthTV demographics

6 slide, correct?

7             Is that a slide from one of your

8 presentations?

9       A     I believe it is.

10       Q     That's the Boomer slide; is that

11 right?  It's page 9.

12       A     If you want to call it that,

13 that's fine.

14       Q     Well, I just thought the Judge

15 would recognize it that way.

16             JUDGE SIPPEL:  I'm with you.

17             BY MR. MILLS:

18       Q     And you actually hand wrote on

19 that, correct?

20       A     I did.

21       Q     You write, "Bob, FYI," and then

22 you highlighted Bullet 2, and at the bottom
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1 you wrote "Charles," correct?

2       A     Yes.

3       Q     And you're highlighting the 

4 Boomer Show for Bob Wilson at Cox

5 Communications.  Isn't that the point of

6 sending this?

7       A     I was pointing out that Boomers

8 were seeking lecture experiences in their

9 purchases on that slide.

10       Q     Right, right.

11             JUDGE SIPPEL:  Okay.  This is

12 about the third time this witness has looked

13 at this and talked about it, correct?  I mean

14 the second --

15             MR. MILLS:  That's right.  All

16 right.  We'll move on.

17             THE WITNESS:  And just to be fair,

18 you skipped over something.

19             BY MR. MILLS:

20       Q     What did I miss?  Oh, the other

21 DVD, "Wealth in the Air"?  That's the other

22 DVD ,right?
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1       A     Yes.

2       Q     Okay.  That was in there, too. 

3 That's not mentioned in the note, right?

4       A     It is not.

5       Q     And there is no other collateral

6 material explaining what that is, is there?

7       A     No, there isn't.

8       Q     Okay.  These materials and all the

9 other materials that you're aware of that were

10 sent to Cox, all talk about the broad appeal

11 of WealthTV's programming, correct?

12       A     A lot of the material does, yes.

13       Q     Okay, and it reflects that the

14 demographic is an older population, correct?

15       A     I don't believe so.

16       Q     When 12 out of 18 of the featured

17 programs are 55-plus and 70-plus, you don't

18 think that indicates to Cox at least that this

19 programming appeals to an older demographic?

20       A     It can, yes.

21       Q     Okay.  Family friendly, that's

22 included in the material that was sent to Cox,
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1 correct?

2       A     Yes.

3       Q     Affluent demographic?

4       A     Yes.

5       Q     Okay.  None of the presentations

6 to Cox include that slide that was up here on

7 a poster board that was Exhibit 2 with the

8 male demographic, correct?

9       A     No.

10       Q     In July of 2006, there was another

11 convention in Boston, a CTAM Convention,

12 correct?

13       A     Yes.

14       Q     And did WealthTV sponsor a cruise?

15       A     Yes.

16       Q     And WealthTV invited Bob Wilson on

17 that cruise, correct?

18       A     Yes.

19       Q     I'm going to show you Cox Exhibit

20 17 in evidence.

21             Thank you.  I may have given you

22 two copies.
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1             JUDGE SIPPEL:  Yeah, we're all

2 covered here.  Thank you.

3             BY MR. MILLS:

4       Q     Cox Exhibit 17 is a series of E-

5 mails between John Ghiorzi and Bob Wilson,

6 correct, two E-mails?

7       A     Yes.

8       Q     And at the bottom, the first E-

9 mail in the chain is the one that John Ghiorzi

10 wrote to Bob Wilson:  "Bob, I would like to

11 invite you on our cruise on the Charles

12 River," correct?

13       A     Yes.

14       Q     And the second page of this is the

15 invitation itself, right?

16       A     That's correct.

17       Q     At the bottom of the E-mail from

18 John Ghiorzi, it says, "RSVP.  I know how busy

19 you are, but it has been about a year sine we

20 last me.  I'd like to set up a meeting to

21 catch you up on what's new with WealthTV."  Do

22 you see all of that?
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1       A     Yes.

2       Q     Okay.  And Bob Wilson responded

3 the same day, correct?

4       A     Yes.

5       Q     He says, "John and  Charles."  He

6 included you on that E-mail return, correct?

7       A     He did.

8       Q     He said, "I'm not going to Boston. 

9 I cannot give you any encouragement at all on

10 Cox carrying WealthTV.  We have our hands full

11 on launching HD channels from existing, well

12 known, and highly branded  cable channels.  We

13 do not have the band width to launch all of

14 those that are available, and we have to

15 allocate the band width that becomes available

16 for HD first to channels we believe deserve

17 priority from a competitive standpoint. 

18 WealthTV and its programming is not something

19 that our customers already recognize or

20 understand compared to other well established

21 channels, e.g., ESPN-2 HD, HGTV, ANE, et

22 cetera, and therefore, it is not a priority
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1 for us to launch.  "I trust you can understand

2 all of that."

3             And then he says, "At such time as

4 any of this changes, I am sure we will let you

5 know.

6             Did you receive that E-mail?

7       A     I did.

8       Q     Did you understand what he was

9 saying?

10       A     I do?.

11       Q     Okay, and do you have any reason

12 to believe that that was not what his reasons

13 for carrying WealthTV at that time?

14       A     At that time, no, I had no reasons

15 to question it.

16       Q     Okay.  Cox Exhibit 1 -- oh,

17 WealthTV Exhibit 110.  I'm sorry.  WealthTV

18 Exhibit 110.

19             JUDGE SIPPEL:  Wealth 110, and

20 this is it, correct?

21             MR. MILLS:  This is it.

22             JUDGE SIPPEL:  Thank you.
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1             BY MR. MILLS:

2       Q     This is a response from you to Bob

3 Wilson to the E-mail that we just read from,

4 correct?

5       A     Yes.

6       Q     It does on for a while, but you

7 say at the beginning, "Bob, I appreciate your

8 directness and the time you have taken to give

9 WealthTV consideration.  I would like to offer

10 you two key points that I might not have done

11 a good job explaining in the past."

12             Is that what it says?

13       A     That's what it says.

14       Q     Okay, and you were still not --

15 sort of not taking no for an answer, right? 

16 You were still trying to gain carriage on

17 Cox's systems, correct?

18       A     Bob -- I don't believe Bob said

19 no.  He said there's a branding issue with

20 your network.  I was trying to respond back to

21 the specific issue he brought up, which was a

22 branding issue.  He wanted to launch channels
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1 that were more well branded, more well

2 established than WealthTV.  So specifically

3 trying to address that concern in this letter.

4       Q     Okay.  When he said, "I cannot

5 give you any encouragement at all on Cox

6 carrying WealthTV," you did not take that as

7 a rejection at that time?  You thought it was 

8 still open to negotiation?

9       A     When I read his E-mail, it tended

10 to focus in on branding, the popularity or how

11 well known the channel was, and so I wrote

12 this specifically to address his point.

13       Q     He said to you, "At such time as

14 any of this changes I am sure we will let you

15 know.  Sorry I cannot be more optimistic."

16       A     That's a -

17       Q     You didn't take that as a

18 rejection?

19       A     That seems pretty clear at that

20 point.

21       Q     Okay.  All right.  That's what he

22 wrote to you on July 12th, but you still wrote
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1 back with more information on July 13th,

2 correct?

3       A     I tried to address his concern,

4 yes.

5       Q     Okay, and you did that by pointing

6 out under WealthTV and digital, if you look

7 six lines down, "Luxury fever is hot with

8 luxury spending skyrocketing across all

9 demographics," correct?

10       A     Yes.

11       Q     And then down a little further,

12 "thrill your subscribers"; in the middle of

13 that first paragraph, "WealthTV's broad appeal

14 and aspirational programming speaks to many

15 viewers' desires and can push the digital tier

16 sale."  Do you see that?

17       A     I do.

18       Q     You're still pushing a broad

19 demographic with Mr. Wilson at that point,

20 correct?

21       A     I am.

22       Q     That was in July 2006, and then
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1 the next contact is in January of 2007.  On

2 January 8th, 2007, John Ghiorzi again E-mails

3 to Bob Wilson.  Are you aware of that?

4       A     I don't recall it.

5       Q     Okay.  Let me give you Cox Exhibit

6 18 in evidence.

7             JUDGE SIPPEL:  Cox 18.  I have 

8 Cox 17.  What do you have?  Do you have 18?

9             Thank you.

10             MR. MILLS:  That's 18.

11             JUDGE SIPPEL:  All right.  I have

12 it now.  Maybe you gave it -- wait a minute. 

13 Just a second.

14             Okay.  I'm all set.

15             MR. MILLS:  Have you got 18?

16             JUDGE SIPPEL:  I'm all set.  Thank

17 you, sir.

18             BY MR. MILLS:

19       Q     So January 8th, 2007, John 

20 Ghiorzi writes to Bob Wilson and E-mails, and

21 says, "I will be in your office on another

22 meeting on January 23rd, I was hoping you
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1 could find 30 minutes so I might catch you up

2 on our progress and new programming since we

3 last met some time in the PM."  Right?

4             And Bob Wilson writes back on that

5 same day.

6             Thanks, but we are a very

7 constrained on launching HD channels and have

8 room only for core basic cable programming

9 networks that have already lunched or will be

10 changes I let you know.  In the meantime, feel

11 free to keep me updated via mail or E-mail. 

12 Thanks.

13             Do you see that?

14       A     I do. 

15       Q     Did you know that that exchange

16 happened at that time it happened?

17       A     I imagine I would.  Just don't

18 recall it.

19       Q     Were you informed by John Ghiorzi

20 that Cox was still not interested in launch

21 because it was launching core basic cable

22 programming network.
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1       A     I imagine I was.

2       Q     I think you said earlier that you

3 agree that there was competition for carriage

4 by networks during this period of time, up

5 through 2007, correct?

6       A     Are you talking about launch to

7 2007?

8       Q     Correct.

9       A     Yes.

10       Q     Okay.  WealthTV was one of many

11 start-up networks seeking carriage; do you

12 agree with that?

13       A     there were start-up networks

14 seeking carriage.

15       Q     You just don't know if you could

16 say "many"?

17       A     I don't know the number.  I don't

18 know how you'd characterize it.

19       Q     All right.  You understand that

20 Cox as a distributor had to make decisions

21 that it felt were best for its viewers and its

22 business, correct?
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1       A     Yes.

2       Q     Distributors do that all the time;

3 is that right?

4       A     Yes.

5       Q     Okay.  They do that for business

6 and editorial reasons as far as  you can tell,

7 correct?

8       A     I would assume so.

9       Q     DirectTV, EchoStar, they were

10 rejected WealthTV for reasons other than what

11 you're alleging in this case, correct?

12       A     Yes.

13       Q     Cox told you that its reasons were

14 band width constraints, and they planned to

15 roll out HD feeds and establish networks,

16 correct?

17       A     Yes.

18       Q     If Cox's reasons were true at that

19 time that would be a commonplace business

20 decision in your experience, correct?

21       A     I think so.

22             MR. MILLS:  Okay.  Your Honor, I
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1 have another line of cross but maybe now is a

2 good time to take a break unless you want to

3 keep going.

4             JUDGE SIPPEL:  What time is it

5 back there?

6             MR. COHEN:  Five, thirty, Your

7 Honor.

8             JUDGE SIPPEL:  Is this your last

9 line?

10             MR. MILLS:  Well, it's -- this

11 will take a little bit of time though.  So it

12 may go more than a half an hour.

13             JUDGE SIPPEL:  More than a half an

14 hour.

15             MR. MILLS:  It's possible.

16             JUDGE SIPPEL:  Well, what time do

17 you think you can wrap it up if we take a ten-

18 minute break?

19             MR. MILLS:  I don't think I'll

20 make it by six if we take a ten --

21             JUDGE SIPPEL:  No, I know you

22 won't make it by six, but what time?
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1             MR. MILLS:  If we're going to take

2 a break, I guess I'd rather just resume in the

3 morning and try to wrap it up then.

4             JUDGE SIPPEL:  And after you would

5 come Mr. Solomon.

6             MR. MILLS:  And I believe there's

7 very short examinations by Comcast.

8             MR. SOLOMON:  Fifteen minutes,

9 something in that range.

10             JUDGE SIPPEL:  And then Mr.

11 Beckner.

12             MR. BECKNER:  No.

13             JUDGE SIPPEL:  The old five

14 percent --

15             (Laughter.)

16             MS. WALLMAN:  Your Honor.

17             JUDGE SIPPEL:  Yes.

18             MS. WALLMAN:  Just for purposes of

19 scheduling, when we'll have some redirect?

20             JUDGE SIPPEL:  Oh, well, he'll be

21 here.  He'll be here anyway.  You want

22 redirect after he's finished or after all have
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1 finished?

2             MS. WALLMAN:  I think the

3 appropriate time is when they're all finished.

4             JUDGE SIPPEL:  Well, yeah, that's

5 right.  Because Mr. Cohen is finished, and Mr.

6 Mills will finish eventually, and then it will

7 all be finished.  So that's all happening

8 tomorrow.

9             MS. WALLMAN:  No, I understand

10 that, but I thought Your Honor was polling to

11 see who was going to be taking how much time,

12 and so I'm volunteering that I intend to do

13 redirect.

14             JUDGE SIPPEL:  Well, no, I

15 appreciate that.  Thank you for bringing it

16 up.  Do you think you'll be much redirect?

17             MS. WALLMAN:  I'm estimating about

18 40 minutes.

19             JUDGE SIPPEL:  About 40 minutes.

20             MS. WALLMAN:  Yes.

21             MR. COHEN:  Your Honor, I was

22 going to say the longer the redirect, the
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1 longer the recross.

2             THE WITNESS:  I know, I know, I

3 know.  Been there, done that.

4             MR. COHEN:  Whatever you do, I'm

5 just -- I'd mark her down because I know she

6 has two witnesses from out of town.

7             JUDGE SIPPEL:  Well, why don't we

8 do this?  Let's continue until you find the

9 next appropriate place to break, and then

10 we'll break until tomorrow?

11             Are you all set to do that, Mr.

12 Herring?

13             THE WITNESS:  Yes, Your Honor.

14             JUDGE SIPPEL:  All right.  Madam

15 Reporter, are you all set?  Do you need a

16 break or anything?

17             THE REPORTER:  I think I'm okay.

18             JUDGE SIPPEL:  All right.

19             MR. MILLS:  Keep going then?

20             JUDGE SIPPEL:  Yeah, let's seek

21 going, sure.

22             BY MR. MILLS:
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1       Q     Looking back at Cox Exhibit 91

2 which you have there, I believe it's an E-mail

3 with the spreadsheet of contacts at Cox.  It's

4 an April 26, 2005, correct?  Do you have that

5 in front of you?

6       A     No.

7             JUDGE SIPPEL:  It's before the

8 presentations.

9             MR. MILLS:  Yeah, sorry to go

10 backwards on this.  Okay.  Any luck with that?

11             BY MR. MILLS:

12       Q     This is in April of 2005, getting

13 ready for the June 2005 meeting at Cox

14 corporate, correct?  You testified about that

15 earlier.

16       A     I believe so.

17       Q     And you said many of the locations

18 at Cox were hit hard from May to October '04,

19 and that's a reference to the fact that sales

20 people that were working with Donna Thomas had

21 met, had gone out to the field to meet with as

22 many systems as they could during that period
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1 of time, correct?

2             That's what "hit hard" means?

3       A     I think what "hit hard" means is a

4 lot of visits were made during that time

5 period.

6       Q     Okay.  Do you have any reason to -

7 - you mentioned that you assume and you

8 believe that the call reports were used to put

9 together the strong Cox support chart.  Do you

10 remember that testimony?

11       A     I do.

12       Q     Do you have any reason to believe

13 that the call reports were not accurate?

14       A     No, I think they're the best

15 impressions.

16       Q     Okay.  You believe that they're

17 accurate recordations of visits in the field

18 by your sales people?

19       A     I think that's what they're

20 attempting to do.

21       Q     Okay.  Now, in fact, those call

22 reports you actually had reason to believe
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1 were not reliable at all at the time you went

2 to visit with Cox.  Is that true?

3       A     No.

4       Q     That's not true.  Did you have

5 reason to believe in April and May and June of

6 2005 that the call reports that were prepared

7 by Donna thomas and her team might not be

8 accurate?

9       A     There was a time when we

10 questioned the accuracy of some of the

11 statements that were being made.

12             MR. MILLS:  Okay, and I want to

13 mark as an exhibit Cox 105.

14             JUDGE SIPPEL:  thank you.

15             BY MR. MILLS:

16       Q     Do you remember testifying earlier

17 about being deposed in a case that Donna

18 Thomas brought?

19       A     Yes.

20             JUDGE SIPPEL:  Now, Mr. Cohen

21 already introduced some of this.  Is this the

22 same?
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1             MR. MILLS:  It's the same

2 deposition, Your Honor, but we've just marked

3 the excerpts that relate to this line of

4 cross-examination --

5             JUDGE SIPPEL:  Thank you.

6             MR. MILLS:  -- which I believe are

7 a different page.

8             JUDGE SIPPEL:  Thank you.

9             Oh, I see.  So you've got

10 excerpts.  Thank you, thank you.

11             MR. MILLS:  And this is the first

12 of the three days of deposition that Mr.

13 Herring underwent in that case.  This one is

14 on Friday, December 29, 2006, and I believe

15 that the second day of deposition was into

16 January of 2007, and that day of testimony is

17 the day that Mr. Cohen was asking about.

18             JUDGE SIPPEL:  All right.

19             MR. MILLS:  All right.  So --

20             JUDGE SIPPEL:  I want to thank you

21 for breaking it up this way though.

22             BY MR. MILLS:
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1       Q     If you could turn, Mr. Herring to

2 page 142 of the deposition, on Line 15, this

3 is your testimony, I believe.    "There was a

4 time, I think, when there was some frustration

5 and call reports weren't coming in  and we had

6 some suspicions that they may have been being

7 forged.  Visits were taking place that maybe

8 weren't actually taking place and trying to

9 insure that all of the call reports were

10 coming in."

11             Question:  "I'm confused.  Visits

12 were forged on what?"

13             Answer:  "On some of the call

14 reports."

15             Question:  "So call reports came

16 in that you thought were forged?"

17             Answer:  "Yes, that the visits

18 didn't take place."

19             Do you remember those questions

20 and those answers, Mr. Herring?

21       A     No.

22       Q     Do you have any reason to believe
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1 that your answers there were not true?

2       A     Not at all.

3       Q     Okay.  So you did believe that

4 there were call reports that had been forged

5 at the time that they were made, right?

6       A     Today I recall questioning whether

7 some visits were made.

8       Q     Okay.  Well, let's continue on

9 page 143.  Question:  "Who did you think was

10 forging call reports?"

11             Answer:  "There was concern that

12 maybe some of the people were, the sales

13 people, Bill and Donna."  Donna refers to

14 Donna Thomas, correct?  Is that --

15       A     I would think so.

16       Q     "The sales people, Bill and Donna,

17 weren't accurately reporting their movements,

18 what they were doing."

19             Question:  "Which sales people do

20 you feel were not accurately reporting their

21 movements?"

22             Answer:  "I don't recall the
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1 specifics."

2             Question:  "Well, did you feel

3 that Beth Joseph was forging call reports?"

4             Answer:  "There was a time that I

5 believed she was making some visits that

6 weren't really taking place near the end of

7 her employment."

8             Do you remember that?

9       A     I don't remember going through

10 these questions during the deposition.  I

11 remember and I have a recollection of issues

12 with some of the call reports.

13       Q     Beth Joseph was one of the hand

14 picked people by Donna Thomas that was making

15 affiliate sales visits in the field, correct?

16       A     Yes.

17       Q     And she was filling out call

18 reports and submitting them to WealthTV,

19 correct?

20       A     She was.

21       Q     Okay.  Looking at page 145, Line

22 11, question:  "Were there any other instances
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1 of forged visits, forged trips?"

2             Answer:  "At the time we believed

3 some call reports were showing multiple visits

4 to the same MSO that didn't seem like it would

5 be feasible to get the appointments so close

6 together, and I don't recall the specifics,

7 but we believed based on some information we

8 had that it wasn't they weren't accurate. 

9 They weren't accurate."

10             Question:  "If you were shown the

11 call reports, could you find them?

12             Answer:  "I imagine I could go

13 through and find them."

14             Do you remember those questions

15 and those answers?

16       A     Not -- no, I don't.

17       Q     Do you have any reason to believe

18 that they were not true when you said them?

19       A     No reason at all.

20       Q     Okay.  And then on page 146, if

21 you look at Line 19, "Who is the different

22 employee that you believe was--"
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1             Answer:  "I believe there was the

2 same issue with Charise Smith."

3             Question:  "And you believe that

4 Charise Smith was forging call reports?"

5             Answer:  "I don't know that for a

6 fact, but we believed that to be happening."

7             Question:  "That would be theft,

8 wouldn't it?"

9             Answer:  "I think you could maybe

10 argue that.  I've seen it before.  I've seen

11 it was reason for termination in a previous

12 situation."

13             Question"  You're basically saying

14 that Ms. Smith was taking Herring Broadcast

15 money for calls she didn't make?  Isn't that

16 what you're saying?"

17             Answer:  "We believed that was

18 possible."

19             Question:  "But you don't know

20 which calls?"

21             Answer:  "As I sit here today, I

22 don't remember the specifics on a lot of
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1 this."

2             Question:  "Well, what MSOs were

3 involved?"

4             Answer:  "I don't recall the

5 MSOs."

6             Do you remember those questions

7 and those answers?

8       A     I recall this line of questioning. 

9 I don't recall the specific questions and

10 answers."

11       Q     Turn to page 150, Line 23 on page

12 150.  Question:  "Did you ever contact any MSO

13 to find out if there was a forged call?"

14             Answer:  "I don't believe I did."

15             Question:  "What about Mr. Fasano? 

16 Did he forge any calls?"

17             Answer:  "I don't know."

18             Do you remember those questions

19 and those answers?

20       A     Not specifically.  I remember the

21 line of questioning.

22       Q     So you weren't sure about Mr.
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1 Fasano, correct?

2       A     I had no reason -- at least as I

3 sit here today, I don't have any reason to

4 believe that he's ever forged a call report.

5       Q     Okay, but you said you didn't know

6 in December of 2006 when you were asked under

7 oath, correct?

8       A     Apparently.

9       Q     Do you know better now?

10       A     No, I have no reason to believe

11 that he's ever forged a call report.

12       Q     But you have no reason to believe

13 either way, correct?  You don't know.

14       A     I don't.

15       Q     Okay.  This is the second day of

16 deposition, excerpts relating to this line of

17 questioning.  This is Cox Exhibit 106.

18             JUDGE SIPPEL:  Can you tell me

19 what the purpose of this is, this line of

20 cross?

21             MR. MILLS:  Well, this is because

22 the call reports were relied upon to establish
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1 that there was strong Cox support, and this

2 shows that those call reports are not

3 reliable, Your Honor, and the Court has

4 reserved ruling on that issue, and one of the

5 arguments in this case by WealthTV is that

6 there was strong support in the field from

7 Cox, and that's just not -- the evidence that

8 we're trying to elicit is that that's just not

9 true.

10             JUDGE SIPPEL:  Now, this would be

11 -- I'm sorry.  These are all being identified

12 at this time, right?  And you're going to

13 offer them?

14             MR. MILLS:  These are cross-

15 examination.  This is deposition in a

16 different case, but --

17             JUDGE SIPPEL:  Well, let's get

18 them identified.  Exhibit 105 is the one that

19 the witness just testified to.  That's

20 identified.

21             MR. MILLS:  Right, and this is Cox

22 Exhibit 106.
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1             JUDGE SIPPEL:  One, oh, six, you

2 described exactly what this is.  This also

3 will be identified --

4             MR. MILLS:  Thank you, Your Honor.

5             JUDGE SIPPEL:  -- as Cox Exhibit

6 106.  Now, what do you intend to do with 105

7 now that you're finished with it?

8             MR. MILLS:  Well, I was using it

9 for cross-examination.  I don't know that it

10 needs to be admitted into evidence, but --

11             JUDGE SIPPEL:Well, you're correct. 

12 It does not need to be admitted into evidence.

13             MR. MILLS:  Well, I move them into

14 evidence.  I thought I'd do them both

15 together, the second day as well as the first.

16             JUDGE SIPPEL:  Is there going to

17 be an objection to this coming in as evidence?

18             I think, you know, I'm going to

19 leave this alone because who's going to

20 sponsor this?

21             MR. MILLS:  Mr. Herring.  These

22 are certified transcripts of the sworn
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1 testimony of a party in the case.

2             JUDGE SIPPEL:  All right, but

3 you're certainly not -- you're not sponsoring

4 this as being true and accurate, are you? 

5 These are just the answers he gave.

6             MR. MILLS:  I'm sponsoring this as

7 the evidence for the truth of the fact that

8 these were -- these call reports were doubted

9 and inaccurate at the time that they were

10 presented to Cox in June of 2005.

11             JUDGE SIPPEL:  So you are relying

12 on the witness' testimony back in this Thomas

13 v. Herring case.

14             MR. MILLS:  That's correct, Your

15 Honor.

16             JUDGE SIPPEL:  To that extent.

17             MR. MILLS:  That's right.

18             JUDGE SIPPEL:  Okay.  All right. 

19 Do you have any objection?

20             MS. WALLMAN:  Well, I have a

21 concern and perhaps an objection.  I didn't

22 see anything to which you directed his
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1 attention that refers specifically to Cox.

2             MR. MILLS:  We're going to get to

3 that, but this, all of these, actually the

4 call reports were the basis for this strong --

5 this alleged strong Cox support slide on which

6 the witness has said they relied very heavily,

7 and that Cox doubted, and I'm establishing

8 that there was bull basis for Cox to doubt

9 that slide.  And this testimony, that relates

10 directly to -- these are all the call reports

11 that they relied on, and these are the same

12 sales people that filled out those call

13 reports, which I'll establish as we go through

14 the rest of this line of questioning.

15             JUDGE SIPPEL:  All right.  Okay. 

16 I'm with you so far, but Ms. Wallman has got

17 a point that Cox is not identified in any of

18 these call reports.

19             MR. MILLS:  Well, they are.

20             JUDGE SIPPEL:  They are?

21             MR. MILLS:  Oh, certainly. 

22 There's many call reports that were alleged
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1 meetings with Cox and statements about Cox's

2 interests that were then taken and used in the

3 slide presentation to the Cox executives.

4             JUDGE SIPPEL:  No, I'm saying --

5             MR. MILLS:  In the testimony.

6             JUDGE SIPPEL: -- in the 105

7 testimony.

8             MR. MILLS:  Right.

9             MR. COHEN:  Your Honor.

10             JUDGE SIPPEL:  Yeah.

11             MR. COHEN:  If I may, Mr. Mills is

12 sometimes from this seat helping me out. 

13 Fifteen minutes ago or so, if I heard Mr.

14 Herring correctly, he testified before Mr.

15 Mills showed him these documents that the call

16 reports were accurate.  This is a prior

17 inconsistent statement under oath.  It's

18 admissible under Rule 801.  Whether or not it

19 says Cox, that goes to the weight of the call

20 report with respect to Cox's argument that

21 this is a prior inconsistent statement.  It

22 was given under oath.  It's a party admission. 
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1 It's admissible as an exception to the hearsay

2 rule under Rule 801.

3             MR. MILLS:  And I'll add that the

4 one we're about to go to now specifically

5 relates to a meeting with Bob Wilson and Cox.

6             JUDGE SIPPEL:  All right.  Okay. 

7 I hear both sides.  Now, what's your response

8 to that, if any, Ms. Wallman?

9             MS. WALLMAN:  The testimony about

10 the accuracy of the call reports I don't

11 believe related specifically to Cox.  I'm

12 happy to hear the next line and see how that

13 takes us.

14             JUDGE SIPPEL:  We're going at this

15 at two levels.  Mr. Cohen has got the broader

16 objection that this is evidence of an

17 inconsistent statement.  He testified earlier

18 in his testimony that, yeah, the call reports

19 are reliable, and now he's testifying in the

20 Thomas case in his deposition that at least in

21 terms of the people that he's identified, that

22 he's got serious questions about reliability
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1 because he thinks there was some

2 falsifications.

3             Now, that's very broad, but if the

4 transcript supports what Mr. Cohen is saying,

5 that is, that there's two inconsistencies and

6 both are under oath, then that can stand the

7 way it is.

8             Your other question is with

9 respect to Mr. Mills' examination, and that is

10 he hasn't gotten to any Cox connection yet on

11 the call reports.

12             Is that your point?

13             MS. WALLMAN:  My concern goes to

14 both.  My specific concern is that when I

15 look, for example, at Exhibit 91 that's been

16 referred to, none of the names that were

17 mentioned in the transcript excerpt that was

18 just referred have any relationship to this

19 list.

20             So if there --

21             JUDGE SIPPEL:  The 91 list?

22             MS. WALLMAN:  Yes.  So if there --
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1             MR. MILLS:  Let me proffer what I

2 have as the rest of the testimony.  The rest

3 of the testimony that we're going to talk

4 about, although we're probably going to stop

5 at six, has to do specifically with this same

6 sales team, Donna Thomas, Beth Joseph, Chaise

7 Smith, Nico Fasano, going out and doing all of

8 these sales calls with Cox.  These are all of

9 the people who did the sales calls with Cox on

10 which WealthTV relied to prepare that chart. 

11 And so it all is going to relate to --

12             JUDGE SIPPEL:  So you're going to

13 tie it up.

14             MR. MILLS:  I'm going to tie it up

15 and --

16             JUDGE SIPPEL:  Well, let me ask

17 you this.  Is that what 106 is going to be

18 about or is this something --

19             MR. MILLS:  One, oh, six is going

20 to relate to specific doubts about visits with

21 cox.

22             JUDGE SIPPEL:  Okay.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3512

1             MR. MILLS:  With Bob Wilson at

2 Cox, but I don't think that that's the only

3 one, you know, that's relevant, but that's

4 part of it.  I mean, I think that the fact

5 that the entire sales force was suspicion and

6 then for the same period of time in late 2004

7 on which WealthTV relied to try to establish

8 that there was support for its network at Cox.

9             JUDGE SIPPEL:  All right.  I

10 understand your argument.

11             Now, the question I have, now that

12 remains to be seen.

13             MS. WALLMAN:  Yes, Your Honor.

14             JUDGE SIPPEL:  He's made the

15 proffer.  We'll pick up on this tomorrow, but

16 the question I have is the first question

17 about Mr. Cohen's objection, which again is a

18 little bit broader, what's your argument with

19 respect to that or your response?

20             MS. WALLMAN:  It would depend, I

21 think, specifically  on what Mr. Herring's

22 testimony was.  My recollection was that he
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1 was talking about the accuracy of the call

2 reports with respect to Cox.  If the

3 transcript reflects that there's a broader

4 statement that he endorsed the accuracy of all

5 call reports, then that's a different matter.

6             JUDGE SIPPEL:  Well, I think it's

7 just with respect to -- well, okay.  Depending

8 on what Mr. Mills can bring out tomorrow, then

9 it seems to be covered both ways, and the

10 evidence of the rest of the argument that Mr.

11 Cohen made will come through when we get the

12 transcripts and compare.  I'm certainly not

13 going to at this time going to try to piece

14 that back together.  So I'm going to just go

15 forward and leave it as it is.

16             But I won't rule on the

17 admissibility of these until tomorrow.

18             MR. MILLS:  Very well.

19             JUDGE SIPPEL:  All right?  So

20 that's the way it stands.  These are

21 identified, that is, 105 and 106, and I give

22 you the same instruction, Mr. Herring.  You're
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1 not to talk about -- certainly you're not to

2 talk considerably about this testimony that

3 you just got through examining in the Thomas

4 case, but you're not to talk about the

5 substance of your testimony until you get off

6 the stand.

7             Do you understand that?

8             THE WITNESS:  I do, Your Honor.

9             JUDGE SIPPEL:  So if you go out

10 with your attorney for dinner tonight or

11 something, talk about the torture memos or

12 something like that, but don't talk about

13 anything that you testified to or will testify

14 to.  Understood?

15             THE WITNESS:  Yes, sir.

16             JUDGE SIPPEL:  All right.  We are

17 in recess until 9:30 tomorrow morning.  All

18 right.  Thank you very much.

19             (Whereupon, at 5:57 p.m., the

20 hearing in the above-entitled matter was

21 adjourned, to reconvene at 9:30 a.m. on

22 Friday, April 24, 2009.)
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